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Mr. President,

We are writing following our letter No BC/U/1096.07.13, dated 8 July 2013,
conveying the decision of the 21% ordinary session of the Assembly of Heads of State and
Government of the African Union in which a request was made for a referral of the ICC
investigations and prosecutions in relation to the 2007 post-election violence in Kenya, in
line with the principle of complimentarity, to allow for a national mechanism to
investigate and prosecute the cases under a reformed Judiciary provided for in the new
constitutional dispensation.

In this connection, we are seriously concerned that the proceedings of the Court
on the Kenyan defendants are beginning to adversely affect the ability of the Kenyan
leaders in discharging their constitutional responsibilities.

This is clear in the recent decisions of the Court in relation to the Kenyan situation
where Trial Chamber V (a) allowed the Prosecutot’s appeal and granted the request for
Suspensive Effect. This means that until the Prosecutor's appeal against the decision to
allow the Deputy President not to attend all Court sessions is decided, the Deputy
President will have to attend every session.

The Trial Chamber in its earlier decision had taken cognizance of the Deputy
President’s constitutional responsibilities on which basis the Court permitted him to attend
only some sessions. On these grounds the Court should have upheld its decision pending
the determination of the Prosecutor’s Appeal.

We are reliably informed that the Constitutional obligations of the Head of State of
Kenya and his Deputy do not allow them to be out of the country at the same time.
While Kenya has always cooperated and reiterated its commitment to continue
cooperating with the Court, it must do so in the context of its own Constitutional
requirements.

Judge Sang-Hyun Song
President

International Criminal Court
Maanweg, 174

2516 AB, The Hague

The Netherlands
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Kenya as a member of the international community and an active participant in the
international arena will clearly be disadvantaged should the Suspensive Effect be allowed
to continue, This means that during the absence of the Deputy President at the trial, the
President of Kenya will automatically be prevented from meeting his International
obligations. These include the forthcoming United Nations General Assembly High Level
Segment scheduled to take place from 23-27 September 2013, and the European Union
facilitated “New Deal Somalia Conference” scheduled to take place on 16 September
2013, in Brussels. Participation in both conferences at the highest level is critical for
Kenya in its trajectory and efforts towards peace and security both at the national and
regional levels,

Five years ago, Kenya was grappling with its own internal problems and five years
later, commendable progress has been made towards recovering from the post-2007
election violence. The measures put in place towards restoration of peace and national
reconciliation have been spearheaded and championed by the President and his Deputy.
Kenyans democratically elected their leaders in March 2013, and they expect that their
leaders will discharge their constitutional responsibilities as elected executive leaders of
the Republic of Kenya. In this regard, Kenyans greatly anticipate celebrating 50 years of
their Independence and other national days, under the guidance and visionary leadership
of their duly elected leaders. This will be adversely impacted by the process at The
Hague. Bearing this in mind and its consequences on the region, the recent decision of
the Court will undermine progress and threaten Kenya's peace and stability.

In addition, the Prosecution has ignored several procedural requirements having
the effect of eroding the principles of natural justice. The Court’s attention has been
drawn to this aspect on two occasions by its own Judges. This leaves the African Union
with no option but to ask that until the request of the AU is considered and clearly
responded to, the cases should not proceed. Therefore, on behalf of the African Union,
we would like to request the Court, in light of the above-mentioned reasons, to allow the
Head of State of Kenya and his Deputy to choose the sessions they wish to attend in
accordance with their Constitutional obligations and duties that they are required to fulfill
and for which they are accountable to the people who elacted them.

Please accept, Mr. President, the renewed assurances of our highest consideration.

Z—:— C g

Hailemariam Desalegn Nkosazana Dlamini-Zuma (Dr.)
Prime Minister of the Federal Chairperson of the African Union
Democratic Republic of Ethiopia and Commission

Chairperson of the African Unjon
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H.E. Mr. Ban Ki-moon
Secretary-General

United Nations Headquarters
NEW YORK

H.E. Ambassador Tiina Intelmann

President of the Assembly of State Parties

to the Rome Statute of the International Criminal Court (ICC)
NEW YORK

H. E. Mr, Uhuru M, Kenyatta, CGH
President of the Republic of Kenya
NAIROBI

H. E. Lt. Gen, Yoweri Kaguta Museveni
President Republic of Uganda
KAMPALA

H.E. Mr. Paul Kagame
President of the Republic of Rwanda
KIGALL

H.E. Mr. Pierre Nkurunziza
President of the Republic of Burundi
BUJUMBURA

H. E. Mr. Jakaya Kikwete
President of the United Republic of Tanzania
DAR ES SALAAM

H.E. Mr, Joseph Kabila
President of the Democratic Republic of Congo
KINSASHA

H.E. Mr. Denis Sassou-Nguesso
President of the Republic of Congo
BRAZZAVILLE

H.E. Mr. Alassane Quttara
President of the Republic of Cote d'Tvoire
YAMOUSSOUKRO

H.E. Mr. Ismail Omar Guelleh
President of the Republic of Djibouti
DIIBOUTI
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H.E. Mr. Yahya Jammeh
President of the Republic of The Gambia
BANJUL

H.E. Mr. King Letsie III
King of Lesotho
MASERU

H.E. Ellen Sirleaf Johnson
President of the Republic of Liberia
MONRQVIA

H.E. Gen. Mohamed Quld Abdel Aziz
President of the Islamic Republic of Mauritania
NOUAKCHOTT

H.E. Dr. Goodluck Jonathan
President of the Federal Republic of Nigeria
ABLIJA

H.E. Mr. Jacob Zuma
President of the Republic of South Africa
PRETORIA

H.E. Mr. Omar Hassan al-Bashir
President of the Republic of the Sudan
KHARTOUM

H.E. Mr. Silva Kiir Mayardit
President of the Republic of South Sudan
JUBA

H.E. Mr. Blaise Compaore
President of Burkina Faso
QUAGADOUGOU

H.E. Mr, Ibrahim Boubacar Keita
President of the Republic of Mali
BAMAKQO

H.E. Mr. Hassan Sheikh Mohamoud
President of the Federal Republic of Somalia
MOGADISHU
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H.E. Mr. Seretse Khama Ian Khama
President of the Republic of Botswana
GABORONE

H.E. Dr. Thomas Boni Yayi
President of the Republic of Benin
COTONQU

H.E. Mr. John Dramani Mahama
President of the Republic of Ghana
ACCRA

H.E. Mr. Jorge Carlos de Aimeida Fonseca
President of the Republic of Cape Verde
PRAIA

H.E. Mr. Paul Biya
President of the Republic of Cameroon
YAOUNDE

H.E. Mr. Idriss Deby Itno
President of the Republic of Chad
N‘DJAMENA

H.E. Mr. Ikiliiou Dhoinine
President of the Union of Comoros
MORINI

H.E. Mr. Obiang Nguema Mbasogo
President of the Republic of Equatorial Guinea
MALABO

H.E. Mr, Isaias Afewerki
Prasident of the State of Eritrea
ASMARA

H.E. Mr. Jose Eduardo dos Santos
President of the Republic of Angola
LUANDA

H.E. Mr. Abdelaziz Bouteflika
President of the People's Democratic Republic of Algeria
ALGIERS
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H.E. Mr. Ali Ben Bongo Ondimba
President of the Gabonese Republic
LIBREVILLE

H.E. Mr. Alpha Conde
President of the Republic of Guinea
CONAKRY

H.E. Dr. Nouri Ali Abusahmaini
President of Libya
TRIPOLI

H.E. Mrs, Joyce Banda
President of the Republic of Malawi
LILONGWE

Rt. Hon. Navin Ramgoolam
Prime Minister of the Republic of Mauritius
PORT LOUIS

H.E. Mr. Amado Guebuza
President of the Republic of Mozambique
MAPUTO

H.E. Mr. Hifikepunye Pohamba
President of the Republic of Namibia
WINDHOEK

H.E. Mr. Mohamadou Issoufou
President of the Republic of Niger
NIAMEY

H.E. Mr. Mohamed Abdelaziz
President of the Arab Democratic Republic of Sahrawi
El AATUN

H.E. Mr. Manuel Pinto Da Costa
President of the Democratic Republic
of Sao Tome and Principe

SAQ TOME

H.E. Mr. Macky Sall
President of the Republic of Senegal
DAKAR
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H.E. Mr. James Michel
President of the Republic of Seychelles
VICTORIA

H.E. Mr. Emest Bai Koroma
President of the Republic of Sierra Leone
FREETOWN

H.E. King Mswati III
King of Swaziland
MBABANE

H.E. Mr. Faure Gnassinbe
President of Togolese Republic
LOME

H.E. Mr. Mohamed Moncef Marzouki
President of the Republic of Tunisia
TUNIS

H.E. Mr. Michael Sata
President of the Republic of Zambia
LUSAKA

H.E. Mr. Robert Mugabe
President of the Republic of Zimbabwe
HARARE
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