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A.  Inclusion of the topic in the 
Commission’s programme of work

1.  At its sixty-fifth session, in 2013, the International 
Law Commission decided to place the topic “Crimes 
against humanity” on its long-term programme of work.1 
After debate within the Sixth Committee in 2013,2 the 
General Assembly took note of this development.3 At its 
sixty-sixth session, in 2014, the Commission decided to 
move this topic onto its current programme of work and 
to appoint a Special Rapporteur. After debate within the 
Sixth Committee in 2014, the General Assembly took 
note of this step as well.4

B.  Purpose and structure of the present report

2.  The purpose of the present report is to address the 
potential benefits of developing draft articles that might 
serve as the basis of an international convention on crimes 
against humanity. Further, the report provides general 
background with respect to the emergence of the concept 
of crimes against humanity as an aspect of international 
law, its application by international courts and tribunals 

1 See Yearbook … 2013, vol. II (Part Two), para. 170 and annex II.
2 See topical summary of the discussion held in the Sixth Committee 

of the General Assembly during its sixty-eighth session (A/CN.4/666), 
para. 72; see also chap. I, sect. B, below.

3 General Assembly resolution 68/112 of 16  December 2013, 
para. 8.

4 See Yearbook … 2014, vol. II (Part Two), para. 266; General As-
sembly resolution 69/118 of 10 December 2014, para. 7. For discussion 
of the debate in the Sixth Committee, see chap. I, sect. B, below.

and its incorporation into the national laws of some States. 
Ultimately, the report proposes two draft articles: one on 
prevention and punishment of crimes against humanity 
and the other on the definition of such crimes.

3.  Chapter I of the present report assesses the potential 
benefits resulting from a convention on crimes against 
humanity, which, if adhered to by States, include pro-
moting the adoption of national laws that contain a 
widely accepted definition of such crimes and that allow 
for a broad ambit of jurisdiction when an offender is 
present in territory under the jurisdiction of the State 
party. Such a convention could also contain provisions 
obligating States parties to prevent crimes against hu-
manity, to cooperate on mutual legal assistance for the 
investigation and prosecution of such crimes in national 
courts and to extradite or prosecute alleged offenders. 
The chapter notes the reactions of States in 2013 and 
2014 to the Commission’s selection of this topic, which 
were largely favourable, but which in some instances 
raised questions about the relationship of such a conven-
tion to other treaty regimes. 

4.  Consequently, chapter I also considers the relation-
ship of such a convention to other treaty regimes, not-
ably the Rome Statute of the International Criminal Court 
(hereinafter, “Rome Statute”). The International Criminal 
Court stands at the centre of efforts to address genocide, 
crimes against humanity and war crimes, and is one of 
the signature achievements in the field of international 
law. With 122 States parties as at January 2015, the Rome 
Statute provides a critical means for investigating and 
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mutual legal assistance and statutes of limitation can pro-
vide important guidance with respect to those issues.

7.  Chapter IV assesses the general obligation that exists 
in various treaty regimes for States to prevent and punish 
crimes. Since the obligation to punish is to be addressed 
in greater detail in subsequent draft articles, this part 
focuses on the obligation to prevent as it exists in numer-
ous multilateral treaties, and considers the contours of 
such an obligation as discussed in the comments of treaty 
bodies, United Nations resolutions, case law and the writ-
ings of publicists. In the light of such information, chapter 
IV proposes an initial draft article that broadly addresses 
“prevention and punishment of crimes against humanity”.

8.  Chapter V turns to the definition of “crimes against 
humanity” for the purpose of the present draft articles. 
Article 7 of the Rome Statute marks the culmination of 
almost a century of development of the concept of crimes 
against humanity and expresses the core elements of the 
crime. In particular, the crime involves a “widespread or 
systematic attack”; an attack “directed against any civil-
ian population”, which means a course of conduct “pursu-
ant to or in furtherance of a State or organizational policy 
to commit such attack”; a perpetrator who has “know-
ledge of the attack”; and an attack that occurs by means 
of the multiple commission of certain specified acts, such 
as murder, torture or rape. Contemporary case law of 
the International Criminal Court is refining and clarify-
ing the meaning of such terms, relying to a degree on the 
jurisprudence of earlier tribunals. In recognition that the 
definition contained in article  7 of the Rome Statute is 
now widely accepted among States, and out of a desire 
to promote harmony between national and international 
efforts to address the crime, the proposed draft article uses 
the exact same definition of “crimes against humanity” 
as appears in article 7, except for three non-substantive 
changes that are necessary given the different context in 
which the definition is being used (such as replacing ref-
erences to “Statute” with “present draft articles”).

9.  Finally, chapter VI briefly addresses the future pro-
gramme of work on this topic.

prosecuting these crimes at the international level. A con-
vention on crimes against humanity could help promote 
the investigation and prosecution of such crimes at the 
national level, thereby enhancing the complementarity 
system upon which the International Criminal Court is 
built, as well as promoting inter-State cooperation not 
addressed by the Rome Statute.

5.  Chapter II of the present report provides general back-
ground with respect to the emergence of crimes against 
humanity as a concept of international law, including its 
progression from a crime associated with international 
armed conflict to a crime that can occur whenever there is 
a widespread or systematic attack directed against a civil-
ian population by means of certain heinous acts. Further, 
chapter II notes the existence and application of crimes 
against humanity by contemporary international criminal 
tribunals, including the International Criminal Court. As 
noted above, the Court is built upon the principle of comple-
mentarity, whereby in the first instance the relevant crimes 
should be prosecuted in national courts, if national author-
ities are able and willing to investigate and prosecute the 
crime. With that in mind, chapter II also considers whether 
States have adopted national laws on crimes against hu-
manity; whether those laws coincide with the definition 
of these crimes contained in article 7 of the Rome Statute; 
and whether those laws provide the State with the means to 
exercise jurisdiction over crimes occurring in its territory, 
crimes committed by its nationals, crimes that harm its na-
tionals and/or crimes committed abroad by non-nationals 
against non-nationals in situations where the offender is 
present in the State’s territory.

6.  Chapter III notes that a wide range of existing multi-
lateral conventions can serve as potential models for a con-
vention on crimes against humanity, including those that 
promote prevention, criminalization and inter-State co-
operation with respect to transnational crimes. Such con-
ventions address offences such as genocide, war crimes, 
State-sponsored torture, enforced disappearance, trans-
national corruption and organized crime, crimes against 
internationally protected persons, and terrorism-related 
offences. Likewise, multilateral conventions on extradition, 

Chapter I

Why a convention on crimes against humanity?

A.  Objectives of a convention  
on crimes against humanity 

10.  As noted in the proposal for the topic adopted by the 
Commission at its sixty-fifth session in 2013,5 in the field 
of international law three core crimes generally make up 
the jurisdiction of international criminal tribunals: war 
crimes; genocide; and crimes against humanity. Only two 
of these crimes (war crimes and genocide) are the subject 
of a global treaty that requires States to prevent and punish 
such conduct and to cooperate among themselves toward 
those ends. By contrast, there is no such treaty dedicated 
to preventing and punishing crimes against humanity.

5 Yearbook … 2013, vol. II (Part Two), annex II.

11.  Yet crimes against humanity may be more preva-
lent than either genocide or war crimes. Such crimes 
may occur in situations not involving armed conflict 
and do not require the special intent that is necessary 
for establishing genocide.6 Moreover, treaties focused 
on prevention, punishment and inter-State coopera-
tion exist for many far less egregious offences, such 

6 See Application of the Convention on the Prevention and Punish-
ment of the Crime of Genocide (Croatia v. Serbia), Judgment, I.C.J. Re-
ports 2015, p. 3, at p. 64, para. 139 (“The Court recalls that, in 2007, it 
held that the intent to destroy a national, ethnic, racial or religious group 
as such is specific to genocide and distinguishes it from other related 
criminal acts such as crimes against humanity and persecution.”) (citing 
to Application of the Convention on the Prevention and Punishment of the 
Crime of Genocide (Bosnia and Herzegovina v. Serbia and Montenegro), 
Judgment, I.C.J. Reports 2007, p. 43, at pp. 121–122, paras. 187–188).
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as corruption, bribery or organized crime. While some 
treaties address offences, such as State-sponsored tor-
ture or enforced disappearance of persons, which under 
certain conditions might also constitute crimes against 
humanity, those treaties do not address crimes against 
humanity as such.

12.  Therefore, a global convention on prevention, pun-
ishment and inter-State cooperation with respect to crimes 
against humanity appears to be a key missing piece in the 
current framework of international law and, in particular, 
international humanitarian law, international criminal law 
and international human rights law. Such a convention 
could help to stigmatize such egregious conduct, could 
draw further attention to the need for its prevention and 
punishment and could help States to adopt and harmo-
nize national laws relating to such conduct, thereby open-
ing the door to more effective inter-State cooperation on 
prevention, investigation, prosecution and extradition 
for such crimes. In building a network of cooperation, as 
has been done with respect to other offences, sanctuary 
would be denied to offenders, which would thereby—it is 
hoped—both help to deter such conduct ab initio and to 
ensure accountability ex post.7 

13.  Hence, the overall objective for this topic will be to 
draft articles for what could become a convention on the 
prevention and punishment of crimes against humanity 
(hereinafter, “convention on crimes against humanity” 
or “convention”). Using the definition of crimes against 
humanity embodied in the Rome Statute, the convention 
could require all States parties to take effective meas-
ures to prevent crimes against humanity in any territory 
under their jurisdiction. One such measure would be for 
States parties to criminalize the offence in its entirety in 
their national law, a step that most States have not yet 
taken. Further, the convention could require each State 
party to exercise jurisdiction not just with respect to acts 
that occur on its territory or by its nationals, but also 
with respect to acts committed abroad by nonnationals 
who later are present in territory under the State party’s 
jurisdiction.

14.  Moreover, the convention could require robust inter-
State cooperation by the parties for investigation, pros-
ecution and punishment of the offence, including through 
the provision of mutual legal assistance and extradition. 
The convention could also impose an aut dedere aut ju-
dicare obligation when an alleged offender is present in 
territory under a State party’s jurisdiction. The conven-
tion could also contain other relevant obligations, such as 
an obligation for compulsory dispute settlement between 
States parties whenever a dispute arises with respect to 
the interpretation or application of the convention.

15.  The convention would not address other serious 
crimes, such as genocide or war crimes, which are al-
ready the subject of widely-adhered-to global treaties re-
lating to their prevention and punishment. An argument 

7 For calls within the academic community for such a convention, 
see Bassiouni, “ ‘Crimes against humanity’: the need for a specialized 
convention”; Bassiouni, “Crimes against humanity: the case for a spe-
cialized convention”; Sadat, Forging a Convention for Crimes against 
Humanity; Bergsmo and Song, On the Proposed Crimes against Hu-
manity Convention.

can be made that existing global treaties on genocide and 
war crimes could be updated through a new instrument, 
and there is support among some States8 and non-State 
actors9 for an expanded initiative of that kind. Bearing 
in mind that several States have suggested that work on 
this topic should complement rather than overlap with 
existing legal regimes,10 the present topic focuses on the 
most prominent gap in such regimes, where the need for 
a new instrument appears the greatest. The Commission, 
of course, remains open to the views of States and others 
as it proceeds with this topic, and ultimately it will be for 
States to decide whether the scope of the Commission’s 
work is optimal.

B.  Reactions by States

16.  In the course of the debate within the Sixth Com-
mittee in 2013, several delegations supported adding the 
topic of crimes against humanity to the agenda of the 
Commission,11 and noted the value of having such a con-
vention. For example, the Nordic countries indicated that

robust inter-State cooperation for the purpose of investigation, prosecu-
tion and punishment of such crimes was crucial, as was the obligation 
to extradite or prosecute alleged offenders, regardless of their nation-
ality. Hence the need for the Commission to conduct a legal analysis 
of the obligation to extradite or prosecute and to identify clear prin-
ciples in that regard. Additional clarity on the scope of application of 
that obligation would help ensure maximum effect and compliance with 
existing rules.12 

17.  At the same time, other delegations cautioned that 
the drafting of such a convention must be addressed in a 
prudent manner,13 with a particular emphasis on avoid-
ing any conflicts with existing international regimes, 

8 See “Towards a multilateral treaty for mutual legal assistance and 
extradition for domestic prosecution of the most serious international 
crimes”, a non-paper informally circulated by Argentina, Belgium, the 
Netherlands and Slovenia at the Sixth Committee in November 2013. 
A resolution on this initiative was presented before the Commission on 
Crime Prevention and Criminal Justice, but was withdrawn after extensive 
debate in the Committee of the Whole, where several delegations raised 
“serious concerns” regarding the competence of that Commission in this 
matter. See Commission on Crime Prevention and Criminal Justice, Re-
port on the twenty-second session, Official Records of the Economic and 
Social Council, 2013, Supplement No. 10 (E/2013/30), paras. 64–66.

9 See Zgonec-Rožej and J. Foakes, “International criminals: extra-
dite or prosecute?”, Chatham House Briefing Paper No. IL BP 2013/01 
(July 2013), p. 16.

10 See, e.g., A/CN.4/666 (footnote 2 above), para. 72.
11 Austria, Official Records of the General Assembly, Sixty-eighth 

Session, Sixth Committee, 17th  meeting (A/C.6/68/SR.17), para.  74; 
Czech Republic, ibid., 18th meeting (A/C.6/68/SR.18), para. 102; Italy, 
ibid., 19th meeting (A/C.6/68/SR.19), para.  10; statement to the Sixth 
Committee by Japan (on  file with the Codification Division (see also, 
generally, ibid., 17th meeting, A/C.6/68/SR.17, paras. 79–85)); Mon-
golia, Official Records of the General Assembly, Sixty-eighth Session, 
Sixth Committee, 19th meeting (A/C.6/68/SR.19), para. 79; Norway, on 
behalf of the Nordic countries (Denmark, Finland, Iceland, Norway and 
Sweden), ibid., 17th  meeting, (A/C.6/68/SR.17) para.  36; Peru, ibid., 
18th  meeting (A/C.6/68/SR.18), para.  28; United States of America, 
ibid., 17th meeting (A/C.6/68/SR.17), para. 51.

12 Statement to the Sixth Committee by Norway (on behalf of the 
Nordic countries), ibid., 17th meeting (A/C.6/68/SR.17), para. 38.

13 China, Official Records of the General Assembly, Sixty-eighth Ses-
sion, Sixth Committee, 19th meeting (A/C.6/68/SR.19), para. 61; ibid., 
India, para. 21; Malaysia, ibid., para. 33; Romania, ibid., 18th meeting 
(A/C.6/68/SR.18), para.  116; Spain, ibid., 17th  meeting (A/C.6/68/
SR.17), para. 133; United Kingdom of Great Britain and Northern Ire-
land, ibid., 18th meeting (A/C.6/68/SR.18), para. 22.
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including the International Criminal Court.14 A few del-
egations expressed doubts about whether a convention 
on this topic was really needed,15 while a few others sup-
ported the drafting of a new convention but with a scope 
wider than crimes against humanity.16 

18.  Most of the 23 States that addressed the issue before 
the Sixth Committee in 2014 welcomed the inclusion of 
this topic on the Commission’s current programme of 
work.17 Three States did not expressly support the topic, 
but acknowledged that a gap existed in current treaty 
regimes with respect to crimes against humanity, which 
could benefit from further study,18 while yet another State 
maintained that the topic should be “treated with great 
caution”.19 Four States, however, expressed the view 
that there existed no lacuna in the existing international 
law framework in relation to crimes against humanity, 
given the existence of the Rome Statute.20 Finally, two 
States favoured pursuing a new convention, but in an 
alternative forum and with an alternative approach that 
would emphasize a wider range of crimes, but for nar-
rower purposes limited to extradition and mutual legal 
assistance.21

14 See, e.g., Malaysia, ibid., 19th meeting (A/C.6/68/SR.19), para. 33. 
Malaysia was of the view that the study “should not undermine the 
intended universality of the Rome Statute, nor should it overlap with ex-
isting regimes, but rather seek to complement them”); United Kingdom, 
ibid., 18th meeting (A/C.6/68/SR.18), para. 22 (stressing “that any new 
conventions in this area must be consistent with and complementary to the 
[Rome] Statute”); Spain, ibid., 17th meeting (A/C.6/68/SR.17), para. 133 
(should this topic be undertaken, “[i]t would require a careful analysis of 
the specific elements of a definition to be included in a convention and its 
precise relationship with the Rome Statute and the International Criminal 
Court, without overstepping their provisions”); Norway (on behalf of the 
Nordic countries), ibid., para. 39 (“recognition of a duty to prevent such 
crimes and an obligation of inter-State cooperation would be welcome, 
but must not be misconstrued so as to limit similar existing obligations 
vis-à-vis other crimes, or existing legal obligations in the field.”).

15 France, Official Records of the General Assembly, Sixty-eighth 
Session, Sixth Committee, 17th meeting (A/C.6/68/SR.17), para. 106; 
statement to the Sixth Committee by the Islamic Republic of Iran (on file 
with the Codification Division; see also ibid., 19th meeting (A/C.6/68/
SR.19), para.  79); Russian Federation, Official Records of the Gen-
eral Assembly, Sixty-eighth Session, Sixth Committee, 19th  meeting 
(A/C.6/68/SR.19), para.  56; South Africa, ibid., 18th  meeting 
(A/C.6/68/SR.18), paras. 51–58.

16 Netherlands, ibid., 18th meeting (A/C.6/68/SR.18), para. 37; Slo-
venia, ibid., 21st meeting (A/C.6/68/SR.21), para. 56.

17 Austria, ibid., Sixty-ninth Session, Sixth Committee, 19th meeting 
(A/C.6/69/SR.19), para.  111; Croatia, ibid., 20th  meeting (A/C.6/69/
SR.20), paras.  92–93; Czech Republic, ibid., para.  10; El Salvador, 
ibid., para.  91; Finland (on behalf of the Nordic countries), ibid., 
19th  meeting (A/C.6/69/SR.19), para.  81; Israel, ibid., 20th  meeting 
(A/C.6/69/SR.20), para.  67; Jamaica, ibid., 27th  meeting (A/C.6/69/
SR.27), para. 33; Japan, ibid., 20th meeting (A/C.6/69/SR.20), para. 49; 
Republic of Korea, ibid., 21st  meeting (A/C.6/69/SR.21), para.  45; 
Mongolia, ibid., 24th meeting (A/C.6/69/SR.24), para. 94; New Zea-
land, ibid., 21st  meeting (A/C.6/69/SR.21), para.  33; Poland, ibid., 
20th  meeting (A/C.6/69/SR.20), para.  36; Spain, ibid., 21st  meeting 
(A/C.6/69/SR.21), para. 42; Trinidad and Tobago, ibid., 26th meeting 
(A/C.6/69/SR.26), para.  118; United States, ibid., 20th  meeting 
(A/C.6/69/SR.20), para. 121.

18 Chile, ibid., 24th meeting (A/C.6/69/SR.24), para. 52; Italy, ibid., 
22nd  meeting (A/C.6/69/SR.22), para.  54; United Kingdom, ibid., 
19th meeting (A/C.6/69/SR.19), para. 160.

19 Romania, ibid., 19th meeting (A/C.6/69/SR.19), para. 147.
20 France, ibid., 22nd meeting (A/C.6/69/SR.22), para. 38; Malay-

sia, ibid., 27th meeting (A/C.6/69/SR.27), para. 54; Netherlands, ibid., 
20th  meeting (A/C.6/69/SR.20), paras.  15–16; South Africa, ibid., 
para. 114.

21 Netherlands, ibid., 20th meeting (A/C.6/69/SR.20), paras. 15–17; 
Ireland, ibid., 19th meeting (A/C.6/69/SR.19), para. 177.

19.  In commenting favourably, States mentioned that 
work on the topic would help develop international crim-
inal law22 and would build upon the prior work of the 
Commission,23 such as by considering how an extradite-
or-prosecute regime might operate for crimes against 
humanity.24 At the same time, several States expressed the 
view that work on the topic must avoid conflicts with ex-
isting legal instruments, notably the Rome Statute.25 On 
balance, the views of Governments at present appear to 
be that there is value in developing a new convention, but 
that it must be pursued carefully, with particular attention 
to its relationship to existing international regimes, espe-
cially the Rome Statute.

C.	 Relationship of a convention on crimes against 
humanity to other treaties, including the Rome 
Statute

20.  The relationship of a convention on crimes against 
humanity to other treaties is an extremely important issue 
that will guide the Commission in its work. Many of the 
acts that fall within the scope of crimes against humanity 
(when they are done as part of a widespread or systematic 
attack directed against a civilian population) are also acts 
addressed in existing treaty regimes, such as the Conven-
tion on the Prevention and Punishment of the Crime of 
Genocide (hereinafter, “Genocide Convention”) and the 
Convention against Torture and Other Cruel, Inhuman or 
Degrading Treatment or Punishment (hereinafter, “Con-
vention against Torture”). A convention on crimes against 
humanity should build upon the text and techniques of 
relevant existing treaty regimes, but should also avoid any 
conflict with those regimes.

21.  In particular, a convention on crimes against hu-
manity should avoid any conflict with the Rome Statute. 
Certainly the drafting of a new convention should draw 
upon the language of the Rome Statute, as well as asso-
ciated instruments and jurisprudence, whenever appro-
priate. But the new convention should avoid any conflict 
with the Rome Statute, given the large number of States 
that have adhered thereto. For example, in the event that 
a State party to the Rome Statute receives a request from 
the International Criminal Court for the surrender of a 
person to the Court and also receives a request from an-
other State for extradition of the person pursuant to the 
proposed convention, article 90 of the Rome Statute pro-
vides a procedure to resolve the competing requests. The 
draft articles should be crafted to ensure that States parties 
to the Rome Statute can follow that procedure even after 
joining the convention on crimes against humanity. More-
over, in several ways, the adoption of a convention could 
promote desirable objectives not addressed in the Rome 
Statute, while simultaneously supporting the mandate of 
the International Criminal Court.

22 Croatia, ibid., 20th  meeting (A/C.6/69/SR.20), para.  94; Japan, 
ibid., para. 49.

23 Croatia, ibid., paras. 94–97; Czech Republic, ibid., para. 10.
24 Chile, ibid., 24th meeting (A/C.6/69/SR.24), para. 52; Finland (on 

behalf of the Nordic countries), ibid., 19th meeting (A/C.6/69/SR.19), 
para. 82; United Kingdom, ibid., para. 159.

25 Chile (A/C.6/69/SR.24, para.  52); Italy (A/C.6/69/SR.22, 
para.  54); Mongolia (A/C.6/69/SR.24, paras.  94–95); Romania 
(A/C.6/69/SR.19, para.  147); Trinidad and Tobago (A/C.6/69/SR.26, 
para. 118); United Kingdom (A/C.6/69/SR.19, para. 160).
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22.  First, the Rome Statute regulates relations between 
its States parties and the International Criminal Court, but 
does not regulate matters among the parties themselves 
(nor among parties and non-parties). In other words, the 
Rome Statute is focused on the “vertical” relationship 
of States to the International Criminal Court, but not 
the “horizontal” relationship of inter-State cooperation. 
Part  IX of the Rome Statute on “International coopera-
tion and judicial assistance” implicitly acknowledges that 
inter-State cooperation on crimes within the jurisdiction of 
the International Criminal Court should continue to oper-
ate outside the Rome Statute, but does not direct itself to 
the regulation of that cooperation. A convention on crimes 
against humanity could expressly address inter-State co-
operation on the investigation, apprehension, prosecution 
and punishment in national legal systems of persons who 
commit crimes against humanity,26 an objective fully con-
sistent with the object and purpose of the Rome Statute.

23.  Second, the International Criminal Court is focused 
upon punishment of persons for the crimes within its jur-
isdiction, not upon steps that should be taken by States 
to prevent such crimes. As discussed in greater detail in 
chapter IV below, a new convention on crimes against 
humanity could include obligations relating to prevention 
that draw upon comparable obligations in other treaties, 
such as the Genocide Convention and the Convention 
against Torture. As such, a convention on crimes against 
humanity could clarify a State’s obligation to prevent 
crimes against humanity and provide a basis for holding 
States accountable in that regard.

24.  Third, while the International Criminal Court is a 
key international institution for prosecution of high-level 
persons who commit these crimes, the Court was not 
designed (nor given the resources) to prosecute all per-
sons responsible for crimes against humanity. Rather, the 
Court is predicated on the notion that, in the first instance, 
national jurisdictions are the proper place for prosecution 
in the event that appropriate national laws are in place (the 
principle of complementarity).27 Further, in some circum-
stances, the Court may wish to transfer a suspect in its 
custody for prosecution in a national jurisdiction, but may 
be unable to do so if the national jurisdiction is not capable 

26 See Olson, “Re-enforcing enforcement in a specialized conven-
tion on crimes against humanity …”.

27 El Zeidy, The Principle of Complementarity in International 
Criminal Law …; Kleffner, Complementarity in the Rome Statute and 
National Criminal Jurisdictions.

of charging the suspect with crimes against humanity.28 
Given that the Court does not have the capacity to pros-
ecute all persons responsible for crimes against humanity, 
or to strengthen national legal systems in this regard, a 
new convention could help reinforce the Court by devel-
oping greater capacity at the national level for prevention 
and punishment of such crimes.29 

25.  Finally, and relatedly, a convention on crimes 
against humanity would require the enactment of national 
laws that criminalize crimes against humanity, something 
which, as discussed in the present chapter, many States 
have currently not done, including many States Parties to 
the Rome Statute. In particular, a convention could require 
States to exercise jurisdiction over an offender present in 
its territory even when the offender is a non-national and 
committed the crime abroad.30 Upon joining the conven-
tion, States without such laws would be expressly obliged 
to enact them. States with such laws would be obliged 
to review them to determine whether they encompass the 
full range of heinous conduct covered by the convention, 
and allow for the exercise of jurisdiction over offenders.

26.  As such, rather than conflict with other treaty 
regimes, a well-designed convention on crimes against 
humanity could help fill a gap31 in existing treaty regimes 
and, in doing so, simultaneously reinforce those regimes.

28 Such circumstances arose, for example, before the International 
Tribunal for Rwanda in the Bagaragaza case. See Prosecutor v. Bagara-
gaza, Case No. ICTR-05-86-AR11bis, Decision on Rule 11bis Appeal, 
Appeals Chamber, International Tribunal for Rwanda, 30 August 2006, 
Reports of Orders, Decisions and Judgements, 2006, para. 471 (“the 
Appeals Chamber cannot sanction the referral of a case to a jurisdiction 
for trial where the conduct cannot be charged as a serious violation of 
international humanitarian law”).

29 See statement to the Sixth Committee by Austria on 28 October 
2013 (“The Rome Statute of the International Criminal Court certainly 
cannot be the last step in the endeavour to prosecute such crimes and 
to combat impunity. The Court is only able to deal with a few major 
perpetrators, but this does not take away the primary responsibility of 
states to prosecute crimes against humanity.”).

30 See Akhavan, “The universal repression of crimes against hu-
manity before national jurisdictions … ”, p. 31 (noting that “whatever 
implicit duty to prosecute may arguably exist [in the Rome Statute] 
does not extend to universal jurisdiction” and that, as of 2009, only 11 
European Union and 8 African Union member States had enacted laws 
allowing for such jurisdiction with respect to crimes against humanity).

31 See, e.g., statement to the Sixth Committee by Slovenia on 
30 October 2013 (“This legal gap in the international law has been rec-
ognized for some time and is particularly evident in the field of State 
cooperation, including mutual legal assistance and extradition. We 
believe all efforts should be directed at filling this gap.”).

Chapter II

Background to crimes against humanity

A.  Concept of crimes against humanity 

27.  The concept of “crimes against humanity” is gener-
ally seen as having two broad features. First, the crime 
is so heinous that it is viewed as an attack on the very 
quality of being human.32 Second, the crime is so heinous 
that it is an attack not just upon the immediate victims, 

32 Arendt characterized the Holocaust as a “new crime, the crime 
against humanity—in the sense of a crime ‘against human status,’ or 

but also against all humanity, and hence the entire com-
munity of humankind has an interest in its punishment. It 
has been noted that

[w]hilst rules proscribing war crimes address the criminal conduct of 
a perpetrator towards an immediate protected object, rules proscrib-
ing crimes against humanity address the perpetrator’s conduct not only 
towards the immediate victim but also towards the whole of humankind 

against the very nature of mankind”. Arendt, Eichmann in Jerusa-
lem …, p. 268.
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… Because of their heinousness and magnitude they constitute egre-
gious attacks on human dignity, on the very notion of humaneness. 
They consequently affect, or should affect, each and every member of 
mankind, whatever his or her nationality, ethnic group and location.33 

28.  As discussed below, the concept of “crimes against 
humanity” has evolved over the past century, with water-
shed developments in the Charter of the International 
Military Tribunal (Nürnberg Charter) and the Charter of 
the International Military Tribunal for the Far East (Tokyo 
Charter),34 and important refinements in the statutes and 
case law of contemporary international criminal tribunals, 
including the International Criminal Court.35 Although the 
codification and application of the crime has led to some 
doctrinal divergences, the concept contains several basic 
elements that are common across all formulations of the 
crime. The crime is an international crime; it matters not 
whether the national law of the territory in which the act 
was committed has criminalized the conduct. The crime 
is directed against a civilian population and hence has a 
certain scale or systematic nature that generally extends 
beyond isolated incidents of violence or crimes commit-
ted for purely private purposes. The crime can be com-
mitted within the territory of a single State or can be 
committed across borders. Finally, the crime concerns 
the most heinous acts of violence and persecution known 
to humankind. A wide range of scholarship has analysed 
these various elements.36

33 Prosecutor v. Erdemović, Case No.  IT-96-22-A, Judgment, 
Appeals Chamber, the International Tribunal for the Former Yugo-
slavia, 7  October 1997, Judicial Reports 1997, para.  21, joint sep-
arate opinion of Judges McDonald and Judge Vohrah; see Luban, “A 
theory of crimes against humanity”, p.  85, para.  90 (“We are crea-
tures whose nature compels us to live socially, but who cannot do so 
without artificial political organization that inevitably poses threats to 
our well-being, and, at the limit, to our very survival. Crimes against 
humanity represent the worst of those threats; they are the limiting 
case of politics gone cancerous”); see also Vernon, “What is crime 
against humanity?”; Macleod, “Towards a philosophical account of 
crimes against humanity”.

34 Charter of the International Military Tribunal for the Far East, 
19 January 1946, reproduced in Documents on American Foreign Re-
lations, vol. VIII, Princeton University Press, 1948, p. 355.

35 See generally Ricci, Crimes against Humanity: A  Historical 
Perspective; López Goldaracena, Derecho internacional y crímenes 
contra la humanidad; Parenti, Los crímenes contra la humanidad y 
el genocidio en el derecho internacional; Bassiouni, Crimes against 
Humanity: Historical Evolution and Contemporary Application; Geras, 
Crimes against Humanity: Birth of a Concept.

36 Schwelb, “Crimes against humanity”, p. 181; Dautricourt, “Crime 
against humanity: European views on its conception and its future”; 
Graven, “Les crimes contre l’humanité”; Aronéanu, Le crime contre 
l’humanité; Ramella, Crímenes contra la humanidad; Ramella, Crimes 
contra a humanidade; Sturma, “K návrhu Kodexu zločinů proti míru a 
bezpečnosti lidstva”; Richard, L’histoire inhumaine: massacres et gén-
ocides des origines à nos jours; Delmas-Marty et al., “Le crime contre 
l’humanité, les droits de l’homme et l’irréductible humain”; Becker, 
Der Tatbestand des Verbrechens gegen die Menschlichkeit; Dinstein, 
“Crimes against humanity”; Lippman, “Crimes against humanity”; 
Chalandon and Nivelle, Crimes contre l’humanité—Barbie, Touvier, 
Bousquet, Papon; Van Schaack, “The definition of crimes against 
humanity: resolving the incoherence”; Bassiouni, Crimes against 
Humanity in International Law; Bazelaire and Cretin, La justice inter-
nationale, son évolution, son avenir, de Nuremberg à La Haye; Gil 
Gil, “Die Tatbestände der Verbrechen gegen die Menschlichkeit und 
des Völkermordes im Römischen Statut des Internationalen Strafger-
ichtshofs”; Greppi, I crimini di guerra e contro l’umanità nel diritto 
internazionale; Kittichaisaree, International Criminal Law, p.  85; 
Jurovics, Réflexions sur la spécificité du crime contre l’humanité; 
Palombino, “The overlapping between war crimes and crimes 
against humanity in international criminal law”; Cassese, “Crimes 
against humanity”, p.  375; Lattimer and Sands, Justice for Crimes 
against Humanity; Manske, Verbrechen gegen die Menschlichkeit 

B.  Historical emergence of the prohibition 
of crimes against humanity

29.  An important forerunner of the concept of “crimes 
against humanity” is the “Martens clause” of the Conven-
tions II and IV respecting the Laws and Customs of War 
on Land (the 1899 and 1907 Hague Conventions), the 
latter of which made reference to the “laws of humanity, 
and the dictates of the public conscience” when crafting 
protections for persons in time of war.37 That clause is 
typically understood as indicating that, until there exists a 
comprehensive codification of the laws of war, principles 
of “humanity” offer residual protection.38 

30.  The Hague Conventions addressed conduct occur-
ring in inter-State armed conflicts, not violence by a 
Government directed against its own people. In the after-
math of the First World War, further thought was given 
to whether international law regulated atrocities inflicted 
domestically by a Government. In 1919, the Commission 
on the Responsibility of the Authors of the War and on 
Enforcement of Penalties presented a report to the post-
First World War Paris Peace Conference which, after 
referencing the Martens clause, identified various crimes 
for which persons might be prosecuted with respect to 

als Verbrechen an der Menschheit; Romero Mendoza, Crímenes de 
Lesa Humanidad: Un Enfoque Venezolano; Meseke, Der  Tatbestand 
der Verbrechen gegen die Menschlichkeit nach dem Römischen Statut 
des Internationalen Strafgerichtshofes; Ambos, Estudios de Derecho 
Penal Internacional, p. 303; Shelton, Encyclopedia of Genocide and 
Crimes against Humanity; May, Crimes against Humanity: A Nor-
mative Account; Capellà i Roig, La Tipificación Internacional de los 
Crímenes contra la Humanidad; Moir, “Crimes against humanity in 
historical perspective”; Ambos and Wirth, “El Derecho Actual sobre 
Crímenes en Contra de la Humanidad”, p. 167 ; Slye, “Refugee jur-
isprudence, crimes against humanity, and customary international 
law”; Cassese, International Criminal Law, p. 98; Márquez Carrasco, 
El Proceso de Codificación y Desarrollo Progresivo de los Crímenes 
Contra la Humanidad; Eboe-Osuji, “Crimes against humanity: 
directing attacks against a civilian population”; Morlachetti, “Impre-
scriptibilidad de los crímenes de lesa humanidad”; Delmas-Marty 
et al., Le  crime contre l’humanité; Doria, “Whether crimes against 
humanity are backdoor war crimes”; Kirsch, Der Begehungszusam-
menhang der Verbrechen gegen die Menschlichkeit; Kirsch, “Two 
kinds of wrong: on the context element of crimes against humanity”; 
Kuschnik, Der Gesamttatbestand des Verbrechens gegen die Mensch-
lichkeit: Herleitungen, Ausprägungen, Entwicklungen; Garibian, Le 
crime contre l’humanité au regard des principes fondateurs de l’Etat 
moderne: Naissance et consécration d’un concept; Amati, “I crimini 
contro l’umanità”; Van der Wolf, Crimes against Humanity and 
International Law; Van den Herik, “Using custom to reconceptualize 
crimes against humanity”; DeGuzman, “Crimes against humanity”; 
Acquaviva and Pocar, “Crimes against humanity”; Dondé Matute, 
Tipos Penales en el Ámbito Internacional, pp.  97  et  seq.; Bettati, 
“Le crime contre l’humanité”; Bosly and Vandermeersch, Génocide, 
crimes contre l’humanité et crimes de guerre face à la justice; Dhena, 
Droit d’ingérence humanitaire et normes internationales impératives; 
Focarelli, Diritto Internazionale, vol. I, pp. 485 et seq.; Valencia Villa, 
“Los crímenes de lesa humanidad: su calificación en América Latina y 
algunos comentarios en el caso colombiano”; Sadat, “Crimes against 
humanity in the modern age”.

37 1907 Hague Convention, preamble. The 1907 version of the 
clause provides: 

“Until a more complete code of the laws of war has been issued, the 
high contracting Parties deem it expedient to declare that, in cases not 
included in the Regulations adopted by them, the inhabitants and the 
belligerents remain under the protection and the rule of the principles 
of the law of nations, as they result from the usages established among 
civilized peoples, from the laws of humanity, and the dictates of the 
public conscience.”

38 See Meron, “The Martens clause, principles of humanity, and dic-
tates of public conscience”.
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conduct during the war.39 The Commission advocated in-
cluding atrocities by a Government against its own peo-
ple within the scope of what would become the Treaty of 
Versailles, so that prosecutions before international and 
national tribunals would address crimes in violation of 
both “the established laws and customs of war” and “the 
elementary laws of humanity”.40 The Commission there-
fore called for the establishment of an international com-
mission to prosecute senior leaders, with the applicable 
law being “the principles of the law of nations as they 
result from the usages established among civilized peo-
ples, from the laws of humanity and from the dictates of 
public conscience”.41

31.  No “crimes against humanity”, however, were ulti-
mately included in articles 228 and 229 of the Treaty of 
Versailles; those provisions relate solely to war crimes. 
As such, no prosecutions for crimes against humanity 
occurred relating to the First World War,42 but the seeds 
were sown for such prosecutions in the aftermath of the 
Second World War.43 The Nürnberg Charter, annexed to 
the Agreement for the Prosecution and Punishment of the 
Major War Criminals of the European Axis, as amended by 
the Berlin Protocol,44 included “crimes against humanity” 
as a component of the jurisdiction of the Tribunal. The 
Nürnberg Charter defined such crimes in article 6 (c), as

murder, extermination, enslavement, deportation, and other inhumane 
acts committed against any civilian population, before or during the 
war, or persecutions on political, racial or religious grounds in execu-
tion of or in connection with any crime within the jurisdiction of the 
Tribunal, whether or not in violation of the domestic law of the country 
where perpetrated.

32.  This definition of crimes against humanity was linked 
to the existence of an international armed conflict; the acts 
only constituted crimes under international law if commit-
ted in execution of or in connection with “any crime within 
the jurisdiction of the Tribunal”, meaning a crime against 
peace or a war crime. As such, the justification for intruding 
into matters that traditionally were within the national juris-
diction of a State was based on the crime’s connection to 
inter-State conflict. That connection, in turn, suggested hei-
nous crimes occurring on a large scale, perhaps as part of 

39 Report presented to the Preliminary Peace Conference by the 
Commission on the Responsibility of the Authors of the War and on 
Enforcement of Penalties, 29  March 1919, Carnegie Endowment for 
International Peace, Division of International Law Pamphlet No.  32 
(1919), partially reprinted in AJIL, vol. 14 (1920), p. 95.

40 Ibid., p. 115.
41 Ibid., p. 122; see Bassiouni, “World War I: ‘The war to end all 

wars’ and the birth of a handicapped international criminal justice 
system”.

42 The various other post-war treaties, such as the 1919 Treaty of 
Saint-Germain-en-Laye, the 1919 Treaty of Neuilly-sur-Seine, the 1920 
Treaty of Trianon and the 1923 Treaty of Lausanne, also contained no 
reference to crimes against humanity.

43 See Clark, “History of efforts to codify crimes against humanity”. 
On the role of Sir  Hersch Lauterpacht in developing crimes against 
humanity as one of the headings for prosecutions at Nuremberg, see 
Lauterpacht, The Life of Hersch Lauterpacht, p. 272, and the review by 
S. Schwebel in BYBIL, vol. 83 (2013), p. 143.

44 Protocol Rectifying Discrepancy in Text of Charter. The Berlin 
Protocol replaced a semi-colon after “during the war” with a comma, so 
as to harmonize the English and French texts with the Russian text. The 
effect of doing so was to link the first part of the provision to the latter 
part of the provision (“in connection with any crime within the juris-
diction of the Tribunal”), and hence to the existence of an international 
armed conflict.

a pattern of conduct.45 The International Military Tribunal, 
charged with trying the senior political and military leaders 
of the Third Reich, convicted several defendants for crimes 
against humanity committed during the war,46 though in 
some instances the connection of those crimes with other 
crimes in the Tribunal’s jurisdiction was tenuous.47 

33.  After the first trial of senior German leaders,48 fur-
ther individuals were convicted of crimes against hu-
manity during the trials conducted by the occupation 
authorities pursuant to Control Council Law No. 10.49 For 
example, crimes against humanity played a part in all 12 
of the subsequent trials conducted by occupation author-
ities of the United States of America.50 Control Council 
Law No. 10 did not expressly provide that crimes against 
humanity must be connected with a crime against peace 
or a war crime; while in some of the trials that connec-
tion was maintained, in others it was not.51 The Justice 
Case did not maintain the connection, but did determine 
that crimes against humanity entail more than isolated 
cases of atrocity or persecution and require “proof of con-
scious participation in systematic government organized 
or approved procedures”.52 German national courts also 
applied Control Council Law No. 10 in hundreds of cases 
and in doing so did not require a connection with war 
crimes or crimes against peace.53 

45 See United Nations War Crimes Commission, History of the 
United Nations War Crimes Commission and the Development of the 
Laws of War, p. 179 (“Only crimes which either by their magnitude and 
savagery or by their large number or by the fact that a similar pattern 
was applied at different times and places, endangered the international 
community or shocked the conscience of mankind, warranted interven-
tion by States other than that on whose territory the crimes had been 
committed, or whose subjects had become their victims.”).

46 See Clark, “Crimes against humanity at Nuremberg”; Mansfield, 
“Crimes against humanity: reflections on the fiftieth anniversary of 
Nuremberg and a forgotten legacy”.

47 See, e.g., Prosecutor v. Kupreškić and others, Case No.  IT-
95-16-T, Judgment, Trial Chamber, the International Tribunal for the 
Former Yugoslavia, 14 January 2000, Judicial Reports 2000, para. 576 
(noting the tenuous link between the crimes against humanity commit-
ted by Baldur von Schirach and the other crimes within the jurisdiction 
of the International Military Tribunal) (hereinafter, “Kupreškić 2000”).

48 Crimes against humanity were also within the jurisdiction of the 
International  Military Tribunal for the Far East. See Tokyo Charter, 
art. 5 (c). No persons, however, were convicted of this crime by that 
Tribunal; rather, the convictions concerned war crimes against persons 
other than Japanese nationals that occurred outside Japan. See Boister 
and Cryer, The Tokyo International Military Tribunal: A Reappraisal, 
pp. 32, 194 and 328–330.

49 Control Council Law No.  10 regarding Punishment of Persons 
Guilty of War Crimes, Crimes against Peace and against Humanity, 
20 December 1945, in Official Gazette of the Control Council for Ger-
many, No.  3 (1946), p.  50. Control Council Law No.  10 recognized 
crimes against humanity as: “Atrocities and offenses, including but not 
limited to murder, extermination, enslavement, deportation, imprison-
ment, torture, rape, or other inhumane acts committed against any civil-
ian population, or persecutions on political, racial or religious grounds 
whether or not in violation of the domestic laws of the country where 
perpetrated.” Ibid., art. II, para. 1 (c).

50 Taylor, Final Report to the Secretary of the Army on the Nuern-
berg War Crimes Trials Under Control Council Law No. 10, pp. 69, 92 
and 118–119; see Brand, “Crimes against humanity and the Nürnberg 
trials”; Heller, The Nuremberg Military Tribunals and the Origins of 
International Criminal Law, p. 85.

51 See, e.g., United States of America v. Flick et al., Law Reports of 
Trials of War Criminals (London, HM Stationery Office, 1947), vol. III, 
pp. 1212–1214.

52 See, e.g., United States of America v. Altstoetter et al. (“Justice 
Case”), ibid., pp. 974 and 982.

53 See Vultejus, “Verbrechen gegen die Menschlichkeit”.
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34.  The principles of international law recognized in 
the Nürnberg Charter were noted and reaffirmed in 1945–
1946 by the General Assembly,54 which also directed the 
Commission to “formulate” those principles and to pre-
pare a draft code of offences.55 The Commission then 
studied and distilled the principles in 1950 as the Prin-
ciples of International Law Recognized in the Charter of 
the Nürnberg Tribunal and in the Judgment of the Tri-
bunal (hereinafter, “Nürnberg Principles”), which defined 
crimes against humanity in principle VI (c) as 

[m]urder, extermination, enslavement, deportation and other inhuman 
acts done against any civilian population, or persecutions on political, 
racial or religious grounds, when such acts are done or such persecu-
tions are carried on in execution of or in connexion with any crime 
against peace or any war crime.56 

In its commentary to this principle, the Commission 
emphasized that the crime need not be committed during 
a war, but maintained that pre-war crimes must neverthe-
less be in connection with a crime against peace.57 At the 
same time, the Commission maintained that “acts may be 
crimes against humanity even if they are committed by 
the perpetrator against his own population”.58

35.  Although the Commission’s Nürnberg Principles 
continued to require a connection between crimes against 
humanity and war crimes or crimes against the peace, that 
connection was omitted in the Commission’s draft code 
of offences against the peace and security of mankind of 
1954. That draft code identified as one of the offences 
against the peace and security of mankind: 

Inhuman acts such as murder, extermination, enslavement, depor-
tation or persecutions, committed against any civilian population on 
social, political, racial, religious or cultural grounds by the authorities 
of a State or by private individuals acting at the instigation or with the 
toleration of such authorities.59 

When explaining the final clause of that offence, the Com-
mission said that

in order not to characterize any inhuman act committed by a private 
individual as an international crime, it was found necessary to provide 
that such an act constitutes an international crime only if committed 
by the private individual at the instigation or with the toleration of the 
authorities of a State.60

36.  There was hope that in the 1950s it would be pos-
sible to establish a permanent international criminal court, 
but the General Assembly deferred action on the Commis-
sion’s 1954 draft code of offences, indicating that first the 
crime of aggression should be defined.61 Some attention 

54 See General Assembly resolution 3  (I) of 13 February 1946 on 
extradition and punishment of war criminals; General Assembly reso-
lution 95 (I) of 11 December 1946 on affirmation of the principles of 
international law recognized by the Charter of the Nürnberg Tribunal.

55 General Assembly resolution 177 (II) of 21 November 1947.
56 Yearbook  …1950, vol.  II, document  A/1316, paras.  95–127, 

pp. 374–378, at p. 377.
57 Ibid., para. 123.
58 Ibid., para. 124.
59 Yearbook … 1954, vol.  II, document A/2693, chap.  III, art.  2, 

para. 11; see Johnson, “The draft code of offences against the peace and 
security of mankind”.

60 Commentary to article 2, para. 11, Yearbook … 1954, vol. II, at 
p. 150.

61 General Assembly resolution 898  (IX) of 14  December 1954; 
General Assembly resolution 1187 (XII) 11 December 1957.

was then focused on developing national laws with re-
spect to the crime. In that regard, the 1968 Convention 
on the NonApplicability of Statutory Limitations to War 
Crimes and Crimes against Humanity called upon States 
to criminalize nationally “crimes against humanity” 
and to set aside statutory limitations on prosecuting the 
crime.62 As the first definition of crimes against humanity 
in a multilateral convention drafted and adhered to by 
several States, it bears noting that the definition contained 
in article 1 (b) of that Convention referred to 

[c]rimes against humanity whether committed in time of war or in time 
of peace as they are defined in the [Nürnberg] Charter … and confirmed 
by resolutions 3 (I) of 13 February 1946 and 95 (I) of 11 December 1946 
of the General Assembly of the United Nations.

37.  Consisting of just four substantive articles, the 1968 
Convention is narrowly focused on statutory limitations; 
while it does call upon States parties to take steps “with 
a view to making possible” (art.  III) extradition for the 
crime, the Convention does not expressly obligate a party 
to exercise jurisdiction over crimes against humanity. As 
at January 2015, the Convention has attracted adherence 
by 55 States. 

38.  In 1981, the General Assembly invited the Commis-
sion to resume its work on the draft code of offences.63 
In 1991, the Commission completed on first reading a 
draft code of crimes against the peace and security of 
mankind.64 The General Assembly then invited the Com-
mission, within the framework of the draft code, to con-
sider further the question of establishing an international 
criminal jurisdiction to address such crimes, including 
proposals for a permanent international criminal court.65 
Completion of the project became especially pertinent 
after the establishment of the ad hoc international crim-
inal tribunals for the former Yugoslavia and Rwanda (dis-
cussed below), and the emergence of greater support for a 
permanent international criminal court. In 1996, the Com-
mission completed a second reading of the draft Code 
of Crimes.66 The 1996 draft Code of Crimes against the 
Peace and Security of Mankind listed in article 18 a series 
of acts that constituted crimes against humanity “when 
committed in a systematic manner or on a large scale and 
instigated or directed by a Government or by any organ-
ization or group”.67 In explaining that opening clause, the 
Commission commented:

(3)  The opening clause of this definition establishes the two gen-
eral conditions which must be met for one of the prohibited acts to 
qualify as a crime against humanity covered by the Code. The first 
condition requires that the act was “committed in a systematic man-
ner or on a large scale”. This first condition consists of two alternative 

62 See Miller, “The Convention on the Non-Applicability of Statu-
tory Limitations to War Crimes and Crimes against Humanity”. For a 
regional convention of a similar nature, see European Convention on 
the Non-Applicability of Statutory Limitation to Crimes against Hu-
manity and War Crimes. As of January 2015, there are seven States 
Parties to this Convention.

63 General Assembly resolution 36/106 of 10 December 1981.
64 Yearbook … 1991, vol. II (Part Two), chap. IV, sect. D. The 1991 

draft code contained 26 categories of crimes.
65 General Assembly resolution 46/54 of 9 December 1991.
66 Yearbook … 1996, vol.  II (Part Two), para.  50. The 1996 draft 

Code contained five categories of crimes. See Vargas Carreño, “El 
proyecto de código de crímenes contra la paz y la seguridad de la 
humanidad de la Comisión de Derecho Internacional”.

67 Yearbook … 1996, vol. II (Part Two), para. 50, at p. 47.



	 Crimes against humanity	 235

requirements. The first alternative requires that the inhumane acts be 
“committed in a systematic manner” meaning pursuant to a precon-
ceived plan or policy. The implementation of this plan or policy could 
result in the repeated or continuous commission of inhumane acts. 
The thrust of this requirement is to exclude a random act which was 
not committed as part of a broader plan or policy. The Charter of the 
Nürnberg Tribunal did not include such a requirement. Nonetheless the 
Nürnberg Tribunal emphasized that the inhumane acts were committed 
as part of the policy of terror and were “in many cases … organized 
and systematic” in considering whether such acts constituted crimes 
against humanity.

(4)  The second alternative requires that the inhumane acts be 
committed “on a large scale” meaning that the acts are directed against 
a multiplicity of victims. This requirement excludes an isolated in-
humane act committed by a perpetrator acting on his own initiative 
and directed against a single victim. The Charter of the Nürnberg 
Tribunal did not include this second requirement either. Nonetheless 
the Nürnberg Tribunal further emphasized that the policy of terror was 
“certainly carried out on a vast scale” in its consideration of inhumane 
acts as possible crimes against humanity. The term “mass scale” was 
used in the text of the draft code as adopted on first reading to indicate 
the requirement of a multiplicity of victims. This term was replaced 
by the term “large scale” which is sufficiently broad to cover various 
situations involving a multiplicity of victims, for example, as a result of 
the cumulative effect of a series of inhumane acts or the singular effect 
of an inhumane act of extraordinary magnitude. The first condition is 
formulated in terms of the two alternative requirements. Consequently, 
an act could constitute a crime against humanity if either of these condi-
tions is met.

(5)  The second condition requires that the act was “instigated or 
directed by a Government or by any organization or group”. The neces-
sary instigation or direction may come from a Government or from an 
organization or a group. This alternative is intended to exclude the situ-
ation in which an individual commits an inhumane act while acting on 
his own initiative pursuant to his own criminal plan in the absence of 
any encouragement or direction from either a Government or a group or 
organization. This type of isolated criminal conduct on the part of a sin-
gle individual would not constitute a crime against humanity. It would 
be extremely difficult for a single individual acting alone to commit 
the inhumane acts as envisaged in article 18. The instigation or direc-
tion of a Government or any organization or group, which may or may 
not be affiliated with a Government, gives the act its great dimension 
and makes it a crime against humanity imputable to private persons or 
agents of a State.

(6)  The definition of crimes against humanity contained in art-
icle 18 does not include the requirement that an act was committed in 
time of war or in connection with crimes against peace or war crimes 
as in the Charter of the Nürnberg Tribunal. The autonomy of crimes 
against humanity was recognized in subsequent legal instruments 
which did not include this requirement. … The absence of any require-
ment of an international armed conflict as a prerequisite for crimes 
against humanity was also confirmed by the International Tribunal for 
the Former Yugoslavia: “It is by now a settled rule of customary inter-
national law that crimes against humanity do not require a connection 
to international armed conflict.”68 

39.  Since 1996, the Commission on occasion has 
addressed crimes against humanity. In 2001, the Com-
mission indicated that the prohibition of crimes against 
humanity was “clearly accepted and recognized” as a 
peremptory norm of international law.69 The Interna-

68 Paras. (3)–(6) of the commentary to draft article 18, ibid., para. 50, 
at pp. 47–48.

69 Para. (5) of the commentary to article 26 of the articles on re-
sponsibility of States for internationally wrongful acts, Yearbook … 
2001, vol.  II (Part  Two) and corrigendum, paras.  76–77, at p.  85 
(see also General Assembly resolution 56/83 of 12 December 2001, 
annex) (maintaining that those “peremptory norms that are clearly 
accepted and recognized include the prohibition[] of  … crimes 
against humanity”); see also “Fragmentation of international law: 
difficulties arising from the diversification and expansion of interna-
tional law”, report of the Study Group of the International Law Com-
mission finalized by Martti Koskenniemi (A/CN.4/L.682 and Corr. 
1 and Add.1) (available from the Commission’s website, documents 

tional Court of Justice has also indicated that the pro-
hibition of certain acts, such as State-sponsored torture, 
has the character of jus cogens,70 which a fortiori sug-
gests that a prohibition of the perpetration of that act on 
a widespread or systematic basis would also have the 
character of jus cogens.

C.  Crimes against humanity before contemporary 
international and special courts and tribunals

40.  By its resolution 827 (1993), the Security Council 
established the International Tribunal for the Prosecution 
of Persons Responsible for Serious Violations of Interna-
tional Humanitarian Law Committed in the Territory of 
the Former Yugoslavia since 1991 (the International Tri-
bunal for the Former Yugoslavia) and adopted the statute 
of the Tribunal. Article 5 of the statute includes “crimes 
against humanity” as part of the jurisdiction of the Inter-
national Tribunal for the Former Yugoslavia.71 That article 
reads:

Article 5.  Crimes against humanity

The International Tribunal shall have the power to prosecute per-
sons responsible for the following crimes when committed in armed 
conflict, whether international or internal in character, and directed 
against any civilian population:

(a)  murder;

(b)  extermination;

(c)  enslavement;

(d)  deportation;

(e)  imprisonment;

(f)  torture;

(g)  rape;

(h)  persecutions on political, racial and religious grounds;

(i)  other inhumane acts.

Although the Secretary-General’s report proposing this 
article indicated that crimes against humanity “refer to 
inhumane acts of a very serious nature … committed 
as part of a widespread or systematic attack against any 

of the fifty-eighth session; the final text will be published as an ad-
dendum to Yearbook … 2006, vol.  II (Part One)), para. 374 (identi-
fying crimes against humanity as one of the “most frequently cited 
candidates for the status of jus cogens”); see also Jurisdictional Im-
munities of the State (Germany v. Italy; Greece intervening), I.C.J. 
Reports 2012, p.  99, at para.  95 (indicating that the crimes against 
humanity at issue in the Arrest Warrant case “undoubtedly possess the 
character of jus cogens”); Almonacid Arellano et al. v. Chile, Judg-
ment of 26 September 2006, Inter-American Court of Human Rights, 
Series C, No. 154, para. 96 (acknowledging the jus cogens status of 
crimes against humanity).

70 Questions relating to the Obligation to Prosecute or Extradite 
(Belgium v. Senegal), I.C.J. Reports 2012, p. 422, at para. 99; see also 
Prosecutor v. Anto Furundžija, Case No. IT-95-17/1, Judgment, Trial 
Chamber, International Tribunal for the Former Yugoslavia, 10  De-
cember 1998, Judicial Reports 1998, para.  153; Al-Adsani v. United 
Kingdom [GC], No.  35763/97, European Court of Human Rights, 
ECHR 2001-XI, para. 61.

71 Statute of the International Tribunal for the Former Yugoslavia, 
originally published as an annex to document S/25704 and Add.1, 
approved by the Security Council in its resolution 827 (1993) of 
25 May 1993, and amended on 13 May 1998 by resolution 1166 (1998) 
and on 30 November 2000 by resolution 1329 (2000), art. 5.
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civilian population on national, political, ethnic, racial 
or religious grounds”,72 that particular language was not 
included in the text of article 5. The formulation used in 
article 5 retained a connection to armed conflict by crim-
inalizing specified acts “when committed in armed con-
flict, whether international or internal in character, and 
directed against any civilian population”. This formula-
tion is best understood contextually, having been devel-
oped in 1993 with an understanding that armed conflict 
in fact existed in the former Yugoslavia (which had led 
to the exercise of the Security Council’s Chapter  VII 
enforcement powers), and as designed principally to dis-
pel the notion that crimes against humanity had to be 
linked to an international armed conflict. To the extent 
that this formulation might be read to suggest that cus-
tomary international law requires a nexus to armed con-
flict, the Appeals Chamber of the Tribunal later clarified 
that there was “no logical or legal basis” for retaining a 
connection to armed conflict, since “it has been aban-
doned” in State practice since Nuremberg. The Appeals 
Chamber also noted that the “obsolescence of the nexus 
requirement is evidenced by international conventions 
regarding genocide and apartheid, both of which prohibit 
particular types of crimes against humanity regardless of 
any connection to armed conflict”.73 Indeed, the Appeals 
Chamber later maintained that such a connection in the 
statute of the Tribunal was simply circumscribing the 
subject-matter jurisdiction of the Tribunal, not codifying 
customary international law.74 Through its jurispru-
dence, the Tribunal also developed important guidance 
as to what elements must be proven when prosecuting 
an individual for crimes against humanity.75 Thereafter, 
a large number of defendants before the Tribunal were 
convicted of crimes against humanity.76

41.  By its resolution 955 (1994), the Security Council 
established the International Tribunal for Rwanda and 
adopted the statute of the Tribunal. Article 3 of the statute 
includes “crimes against humanity” as part of the jur-
isdiction of the International Tribunal for Rwanda.77 
Although article  3 retained the same list of conduct 

72 S/25704, para. 48.
73 Prosecutor v. Duško Tadić a/k/a “DULE”, Case No.  IT-

94-1-AR72, Decision on Defence Motion for Interlocutory Appeal on 
Jurisdiction, Appeals Chamber, International Tribunal for the Former 
Yugoslavia, 2  October 1995, Judicial Reports 1994–1995, para.  140 
(hereinafter, “Tadić 1995”).

74 See, e.g., Prosecutor v. Duško Tadić, Case No. IT-94-1-A, Judg-
ment, Appeals Chamber, International Tribunal for the Former Yugo-
slavia, 15  July 1999, Judicial Reports 1999, paras.  249–251 (here-
inafter, “Tadić 1999”) (“The armed conflict requirement is satisfied 
by proof that there was an armed conflict; that is all that the Statute 
requires, and in so doing, it requires more than does customary inter-
national law”); see also Prosecutor v. Dario Kordić and Mario Čerkez, 
Case No.  IT-95-14/2-T, Judgment, Trial Chamber, International Tri-
bunal for the Former Yugoslavia, 26 February 2001, para. 33 (herein-
after, “Kordić 2001”).

75 See, e.g., Tadić 1999 (previous footnote), paras. 227–229.
76 See, e.g., Roberge, “Jurisdiction of the ad hoc Tribunals for the 

former Yugoslavia and Rwanda over crimes against humanity and 
genocide”; Mettraux, “Crimes against humanity in the jurisprudence of 
the International Criminal Tribunals for the former Yugoslavia and for 
Rwanda”; Meseke, “La contribution de la jurisprudence des tribunaux 
pénaux internationaux pour l’ex-Yougoslavie et le Rwanda à la concré-
tisation de l’incrimination du crime contre l’humanité”; Sadat, “Crimes 
against humanity in the modern age”, pp. 342–346.

77 Statute of the International Tribunal for Rwanda, Security 
Council resolution 955, annex, at art. 3; see generally Van den Herik, 

(murder, extermination, etc.), the chapeau language did 
not retain the reference to armed conflict, and instead 
introduced the formulation from the 1993 report of the 
Secretary-General78 of crimes when “committed as part 
of a widespread or systematic attack against any civilian 
population on national, political, ethnic, racial or reli-
gious grounds”. As such, the statute expressly provided 
that a discriminatory motive was required in order to 
establish the crime. Like that of the International Tri-
bunal for the Former Yugoslavia, the jurisprudence of 
the International Tribunal for Rwanda further developed 
the key elements that must be proven when prosecuting 
an individual for crimes against humanity.79 Here, too, 
defendants before the Tribunal were regularly convicted 
of crimes against humanity.80

42.  Also in 1994, the Commission completed a draft 
statute for a permanent international criminal court, which 
included in article 20 (d) crimes against humanity as part 
of the jurisdiction of the proposed court. In its commen-
tary on that provision, the Commission noted:

It is the understanding of the Commission that the definition of 
crimes against humanity encompasses inhumane acts of a very serious 
character involving widespread or systematic violations aimed at the 
civilian population in whole or in part. The hallmarks of such crimes 
lie in their large-scale and systematic nature. The particular forms of 
unlawful act (murder, enslavement, deportation, torture, rape, impris-
onment, etc.) are less crucial to the definition than the factors of scale 
and deliberate policy, as well as in their being targeted against the civil-
ian population in whole or in part. This idea is sought to be reflected in 
the phrase “directed against any civilian population” in article 5 of the 
statute of the [International Tribunal for the Former Yugoslavia], but it 
is more explicitly brought out in article [18]81 of the draft Code. The 
term “directed against any civilian population” should be taken to refer 
to acts committed as part of a widespread and systematic attack against 
a civilian population on national, political, ethnic, racial or religious 
grounds. The particular acts referred to in the definition are acts delib-
erately committed as part of such an attack.82

43.  Thereafter, the General Assembly decided to estab-
lish an ad hoc committee to review the major substantive 
and administrative issues arising out of the draft statute 
prepared by the Commission and to consider arrange-
ments for the convening of an international conference of 

The Contribution of the Rwanda Tribunal to the Development of Inter-
national Law.

78 S/25704, para. 48.
79 See, e.g., Prosecutor v. Jean-Paul Akayesu, Case No. ICTR-96-

4-T, Judgment, Trial Chamber, International Tribunal for Rwanda, 
2  September 1998, Reports of Orders, Decisions and Judgements 
1998, paras. 578–598; see also Van den Herik, The Contribution of the 
Rwanda Tribunal to the Development of International Law, pp. 160–
196; Kolb, “The jurisprudence of the Yugoslav and Rwandan Criminal 
Tribunals on their jurisdiction and on international crimes”, pp. 291–
300; Kolb, “The jurisprudence of the Yugoslav and Rwandan Crim-
inal Tribunals on their jurisdiction and on international crimes (2000–
2004)”, pp.  310–326; Kolb, “The jurisprudence of the Yugoslav and 
Rwandan Criminal Tribunals on their jurisdiction and on international 
crimes (2004–2013)”, pp. 163–172.

80 See, e.g., Akayesu (see previous footnote), para. 23; see also Van 
den Herik, The Contribution of the Rwanda Tribunal to the Develop-
ment of International Law, pp. 151–198 and 270–273; Cerone, “The 
jurisprudential contributions of the ICTR to the legal definition of 
crimes against humanity—The evolution of the nexus requirement”; 
Sadat, “Crimes against humanity in the modern age”, pp. 346–349.

81 At the time of this commentary, the relevant article in the draft 
code was article 21, as adopted at first reading, which was subsequently 
renumbered to be article 18 at second reading.

82 Para.  (14) of the commentary to draft article  20, Yearbook  … 
1994, vol. II (Part Two), para. 91, at p. 40.
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plenipotentiaries.83 That led, in turn, to the establishment 
of a preparatory committee to discuss further the major 
issues arising out of the draft statute prepared by the 
Commission, with a view to preparing a widely accept-
able consolidated text,84 which was then considered and 
revised further at a diplomatic conference.85 That confer-
ence led to the adoption on 17  July  1998 of the Rome 
Statute. As at January 2015, 122 States are parties to the 
Rome Statute.

44.  Article 5, paragraph 1 (b), of the Rome Statute in-
cludes crimes against humanity within the jurisdiction of 
the International Criminal Court. Article 7, paragraph 1, 
defines the crime as a number of acts “when commit-
ted as part of a widespread or systematic attack directed 
against any civilian population, with knowledge of the 
attack”.86 Article 7, paragraph 2, further clarifies that such 
an attack “means a course of conduct involving the multi-
ple commission of acts referred to in paragraph 1 against 
any civilian population, pursuant to or in furtherance of 
a State or organizational policy to commit such attack”. 
Article 7, which is addressed in greater detail in chapter V 
below, does not retain the nexus to an armed conflict that 
characterized the statute of the International Tribunal for 
the Former Yugoslavia, nor the discriminatory motive 
requirement that characterized the statute of the Interna-
tional Tribunal for Rwanda (except with respect to acts of 
persecution).

45.  In preparation for the entry into force of the Rome 
Statute, States developed the document entitled Elem-
ents of Crimes, which sets forth important guidance as to 
what must be proven when prosecuting an individual for 
crimes against humanity.87 Since the entry into force of the 

83 General Assembly resolution 49/53 of 9 December 1994, para. 2.
84 General Assembly resolution 50/46 of 11 December 1995, para. 2.
85 General Assembly resolution 51/207 of 17  December 1996, 

para. 5.
86 For discussion of the new phrase “with knowledge of the attack”, 

see chapter V, section D, below. For general commentary on the adop-
tion of article 7, see Hwang, “Defining crimes against humanity in the 
Rome Statute of the International Criminal Court”, pp. 497–501; Rob-
inson, “Defining ‘crimes against humanity’ at the Rome Conference”; 
Von Hebel, “Crimes against humanity under the Rome Statute”; Donat-
Cattin, “A general definition of crimes against humanity under inter-
national law”; Von Hebel and Robinson, “Crimes within the jurisdiction 
of the Court”; Clark, “Crimes against humanity and the Rome Statute of 
the International Criminal Court”; Robinson, “The elements of crimes 
against humanity”; Gil Gil, “Los crímenes contra la humanidad y el 
genocidio en el Estatuto de la Corte Penal Internacional a la luz de ‘los 
elementos de los crímenes’ ”, pp. 68–94 and 104; McCormack, “Crimes 
against humanity”; Currat, Les crimes contre l’humanité dans le Statut 
de la Cour pénale internationale; Hall et al., “Article 7: Crimes against 
humanity”; Schabas, The International Criminal Court: A Commentary 
on the Rome Statute, pp. 137–187; Sadat, “Crimes against humanity in 
the modern age”, pp. 350–355.

87 See International Criminal Court, Elements of Crimes, Official 
Records of the Assembly of States Parties to the Rome Statute of the 
International Criminal Court, First session, New York, 3–10 September 
2002 (United Nations publication, Sales No. E.03.V.2 and corrigendum, 
part II.B, and Official Records of the Review Conference of the Rome 
Statute of the International Criminal Court, Kampala, 31 May–11 June 
2010 (International Criminal Court publication, RC/9/11), resolution 
RC/Res.5). Article 9, paragraph 1, of the Rome Statute provides that 
Elements of Crimes “shall assist the Court in the interpretation and 
application of [article 7]”. See generally Chesterman, “An altogether 
different order: defining the elements of crimes against humanity”; Lee 
et al., The International Criminal Court: Elements of Crimes and Rules 
of Procedure and Evidence; Badar, “From the Nuremberg Charter to 
the Rome Statute: defining the elements of crimes against humanity”. 

Rome Statute in July 2002, several defendants have been 
indicted and some convicted by the International Crim-
inal Court for crimes against humanity.88 For example, in 
March 2014, the Court’s Trial Chamber II issued its judg-
ment that Germain Katanga had committed, through other 
persons, murder as a crime against humanity during an 
attack in February 2003 on the village of Bogoro in the 
Democratic Republic of the Congo.89

46.  Crimes against humanity have also featured in the 
jurisdiction of “hybrid” tribunals that contain a mixture of 
international law and national law elements. The agree-
ment between Sierra Leone and the United Nations, which 
established the Special Court for Sierra Leone in 2002, 
includes crimes against humanity as a part of the Special 
Court’s jurisdiction.90 Article 2 of the Court’s statute pro-
vides that the “Special Court shall have the power to pros-
ecute persons who committed the following crimes as part 
of a widespread or systematic attack against any civilian 
population”, and then lists nine categories of acts. Several 
defendants have been indicted and some convicted by the 
Special Court for crimes against humanity, including the 
former President of Liberia, Charles Taylor.91

47.  By contrast, the statute of the Special Tribunal for 
Lebanon does not include crimes against humanity within 
the scope of the jurisdiction of the Tribunal, which was 
established in 2007 by the Security Council and charged 
with applying Lebanese law rather than international 
law.92 The Secretary-General considered that the pattern 
of terrorist attacks at issue for that tribunal “could meet 
the prima facie definition of the crime, as developed in the 

Consistent with article 7, the two elements that must exist to establish 
a crime against humanity, in conjunction with the various proscribed 
acts, are: (a) the conduct was committed as part of a widespread or 
systematic attack directed against a civilian population; and (b) the per-
petrator knew that the conduct was part of or intended the conduct to be 
part of a widespread or systematic attack against a civilian population. 
The elements of crimes have been amended to take account of further 
elements adopted at the 2010 ICC Review Conference. See Elements of 
Crimes, document ICC-PIDS-LT-03-002/11 (2011).

88 Prosecutor v. Thomas Lubanga Dyilo, Judgment pursuant to Art-
icle 74 of the Statute, Case No. ICC-01/04-01/06-2842, Judgment, Trial 
Chamber I, 14 March 2012; Prosecutor v. Germain Katanga, Judgment 
pursuant to Article 74 of the Statute, Case No. ICC-01/04-01/07, Judg-
ment, Trial Chamber II , 7 March 2014 (hereinafter, “Katanga 2014”); 
Sadat, “Crimes against humanity in the modern age”, pp. 355–368.

89 Katanga 2014 (see previous footnote), para.  1691. Since all 
appeals have been discontinued, this judgment is final.

90 Agreement between the United Nations and the Government of 
Sierra Leone on the Establishment of a Special Court for Sierra Leone 
(Freetown, 16 January 2002), United Nations, Treaty Series, vol. 2178, 
No. 38342, p. 137, at art. 2.

91 See, e.g., Prosecutor v. Charles Ghankay Taylor, Case No. SCSL-
03-01-T, Trial Chamber II, Judgment, 18 May 2012; Prosecutor v. Charles 
Ghankay Taylor, Case No.  SCSL-03-01-PT, Appeals Chamber, Judg-
ment, 26 September 2013; see also Prosecutor v. Moinina Fofana and 
Allieu Kondewa, Case No. SCSL-04-14-A, Appeals Chamber, Judgment, 
28 May 2008; Prosecutor v. Alex Tamba Brima, Brima Bazzy Kamara 
and Santigie Borbor Kanu, Case No. SCSL-04-16-A, Appeals Chamber, 
Judgment, 22 February 2008 (judgments of the Special Court are avail-
able from www.rscsl.org); see generally Schabas, The UN International 
Criminal Tribunals: The Former Yugoslavia, Rwanda, and Sierra Leone, 
p. 40; Jalloh and Meisenberg, The Law Reports of the Special Court for 
Sierra Leone; Van der Wolf, The Case Against Charles Taylor; Sadat, 
“Crimes against humanity in the modern age”, pp. 349–350.

92 Agreement between the United Nations and the Lebanese Repub-
lic on the establishment of a Special Tribunal for Lebanon (Beirut, 22 
January 2007, and New York, 6 February 2007), United Nations, Treaty 
Series, vol. 2461, No. 44232, p. 257, and annexed to Security Council 
resolution 1757 (2007) of 30 May 2007.
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jurisprudence of international criminal tribunals”.93 How-
ever, there was insufficient support within the Security 
Council for including crimes against humanity in the Tri-
bunal’s jurisdiction.94

48.  Special courts have been set up within a few national 
legal systems (at times with international judges partici-
pating) and some of these courts have exercised jurisdic-
tion over crimes against humanity. The Special Panels for 
Serious Crimes, established in 2000, had jurisdiction over 
crimes against humanity committed between 1  January 
and 25  October  1999 in East Timor. The relevant lan-
guage was an almost verbatim repetition of article 7 of 
the Rome Statute95 and the Special Panels convicted sev-
eral defendants.96 Likewise, the Extraordinary Chambers 

93 Report of the Secretary-General on the establishment of a Special 
Tribunal for Lebanon, S/2006/893, para. 24.

94 See ibid., para.  25; statement by Mr.  Nicholas Michel, Under-
Secretary-General for Legal Affairs, the Legal Counsel, at the infor-
mal consultations held by the Security Council on 20 November 2006, 
S/2006/893/Add.1, p. 2 (“The text of the statute, the language of the 
report, the preparatory work and the background of the negotiations 
clearly demonstrate that the tribunal will not be competent to qualify 
the attacks as crimes against humanity.”).

95 See United Nations Transitional Administration in East Timor, 
Regulation 2000/15 on the establishment of panels with exclusive 
jurisdiction over serious criminal offences (UNTAET/REG/2000/15), 
sect. 5; see also Ambos and Wirth, “The current law of crimes against 
humanity: an analysis of UNTAET Regulation 15/2000”, p. 2.

96 East Timor Special Panel for the Trial of Serious Crimes: Pros-
ecutor v. Joni Marques et al., Case No. 9/2000, Judgment, 11 December 
2001, Annotated Leading Cases of International Criminal Tribunals 
(ALC), vol.  XIII, p.  257; Deputy Prosecutor General v. Francisco 
Pedro, Case No.  1/2001, Judgment, 14 April 2005, ALC, vol.  XVI, 
p. 721; Prosecutor v. Sabino Gouveia Leite, Case No. 04b/2001, Judg-
ment, 7  December 2002, ALC, vol.  XIII, p.  637; Prosecutor v. Jose 
Cardoso, Case No.  04c/2001, Judgment, 5  April 2003; Prosecutor 
v. Lino de Carvalho, Case No.  10/2001, Judgment, 18  March 2004, 
ALC, vol. XVI, p. 467; Prosecutor v. Anastacio Martins and Domingos 
Goncalves, Case No.  11/2001, Judgment, 13  November 2003, ALC, 
vol. XVI, p. 339; Prosecutor v. Armando Santos, Case No. 16/2001, 
Judgment, 9  September 2002, ALC, vol.  XIII, p.  541; Prosecutor v. 
Benjamin Sarmento and Romeiro Tilman, Case No.  18/2001, Judg-
ment, 16 July 2003, ALC, vol. XVI, p. 269; Prosecutor v. João Sar-
mento, Case No. 18a/2001, Judgment, 12 August 2003, ALC, vol. XVI, 
p. 293; Prosecutor v. Domingos Mendonça, Case No. 18b/2001, Judg-
ment, 13 October 2003, ALC, vol. XVI, p. 309; Prosecutor v. Abilio 
Mendes Correia, Case No. 19/2001, Judgment, 29 March 2004, ALC, 
vol. XVI, p. 457; Prosecutor v. Florencio Tacaqui, Case No. 20/2001, 
Judgment, 9  December 2004, ALC, vol.  XVI, p.  643; Prosecutor v. 
Marculino Soares, Case No.  2b/2002, Judgment, 1  December 2004, 
ALC, vol. XVI, p. 545; Prosecutor v. Umbertus Ena and Carlos Ena, 
Case No. 5/2002, Judgment, 23 March 2004, ALC, vol. XVI, p. 477; 
Prosecutor v. Salvador Soares, Case No.  7a/2002, Judgment, 9  De-
cember 2003, ALC, vol.  XVI, p.  365; Prosecutor v. Inacio Olivera, 
Gilberto Fernandes and Jose da Costa, Case No. 12/2002, Judgment, 
23 February 2004, ALC, vol. XVI, p. 425; Prosecutor v. Damiao Da 
Costa Nunes, Case No. 1/2003, Judgment, 10 December 2003, ALC, 
vol. XVI, p. 403; Prosecutor v. Agustinho Atolan alias Quelo Mauno, 
Case No. 3/2003, Judgment, 9 June 2003, ALC, vol. XIII, p. 755; Pros-
ecutor v. Agostinho Cloe et al., Case No.  4/2003, Judgment, 16 No-
vember 2004, ALC, vol. XVI, p. 587; Prosecutor v. Anton Lelan Sufa, 
Case No.  4a/2003, Judgment, 25  November 2004, ALC, vol.  XVI, 
p. 595; Prosecutor v. Lino Beno, Case No. 4b/2003, Judgment, 16 No-
vember 2004, ALC, vol. XVI, p. 579; Prosecutor v. Domingos Metan, 
Case No.  4c/2003, Judgment, 16  November 2004, ALC, vol.  XVI, 
p. 573; Prosecutor v. Gusmão, Case No. 7/2003, Judgment, 28 Febru-
ary 2003; Prosecutor v. Miguel Mau, Case No.  8/2003, ibid., Judg-
ment, 23 February 2004; Prosecutor v. Mateus Lao a.k.a. Ena Poto, 
Case No.  10/2003, Judgment, 3  December 2004, ALC, vol.  XVI, 
p. 605; Prosecutor v. Marcelino Soares, Case No. 11/2003, Judgment, 
11 December 2003, ALC, vol. XVI, p. 415; Prosecutor v. Beny Ludji 
and José Gusmão, Case No. 16/2003, Judgment, 19 May 2004, ALC, 
vol. XVI, p. 505; Prosecutor v. Aparicio Guterres a.k.a. Mau Buti, Case 
No. 18a/2003, Judgment, 28 February 2005, ALC, vol. XVI, p. 683; 

in the Courts of Cambodia, established by Cambodia in 
200197 and the subject of a Cambodia–United Nations 
agreement in 2003,98 included within article  5 of their 
statute “the power to bring to trial all [s]uspects who com-
mitted crimes against humanity”,99 which the Court has 
done.100 The Supreme Iraqi Criminal Tribunal, established 
in 2003 by the Iraqi Governing Council, also had within 
its jurisdiction crimes against humanity.101 Again, unlike 
the Nürnberg Charter, the crime as formulated for these 
tribunals requires no link to armed conflict.102

49.  The Extraordinary African Chambers within the 
Senegalese judicial system, established in 2012–2013 
pursuant to agreements between Senegal and the African 
Union, are empowered to try persons “responsible for 
the crimes and serious violations of international law, 
international humanitarian law and custom, and inter-
national conventions ratified by Chad and Senegal, that 
were committed in Chad between 7 June 1982 and 1 De-
cember 1990”.103 Article 4 (b) of the statute of the Cham-
bers provides that they have jurisdiction over crimes 

Prosecutor v. Januario da Costa and Mateus Punef, Case No. 22/2003, 
Judgment, 25 April 2005, ALC, vol. XVI, p. 765; Prosecutor v. Rusdin 
Maubere, Case No. 23/2003, Judgment, 5 July 2004, ALC, vol. XVI, 
p. 523; Prosecutor v. Júlio Fernandes, Case No. 25/2003, Judgment, 
19 April 2005, ALC, vol.  XVI, p.  729; Prosecutor v. Rudolfo Alves 
Correia aka “ADOLFO”, Case No.  27/2003, Judgment, 25  April 
2005, ALC, vol. XVI, p.  745; Prosecutor v. Alarico Mesquita et al., 
Case No.  28/2003, Judgment, 6  December 2004, ALC, vol.  XVI, 
p.  611; Prosecutor v.  Francisco Perreira, Case No.  34/2003, Judg-
ment, 27 April 2005, ALC, vol. XVI, p. 781; Prosecutor v. Domingos 
de Deus, Case No. 2a/2004, Judgment, 12 April 2005, ALC, vol. XVI, 
p.  709; see also Report to the Secretary-General of the Commission 
of Experts to review the prosecution of serious violations of human 
rights in Timor-Leste (then East Timor) in 1999, contained in document 
S/2005/458, annex II; Reiger and Wierda, “The serious crimes process 
in Timor-Leste: in retrospect”.

97 See General Assembly resolution 57/228 B of 13 May 2003.
98 Agreement between the United Nations and the Royal Govern-

ment of Cambodia concerning the Prosecution under Cambodian Law 
of Crimes Committed during the Period of Democratic Kampuchea 
(Phnom Penh, 6 June 2003), United Nations, Treaty Series, vol. 2329, 
No. 41723, p. 117.

99 Law on the Establishment of the Extraordinary Chambers in 
the Courts of Cambodia for the Prosecution of Crimes Commit-
ted During the Period of Democratic Kampuchea, 27  October 2004, 
with inclusion of amendments as promulgated on 27  October 2004 
(NS/RKM/1004/006), art.  5, available from www.eccc.gov.kh/en/
documents/legal/law-establishment-extraordinary-chambers-amended.

100 Prosecutor v. Kaing Guek Eav alias Duch, Case No. 001/18-07-
2007/ECCC/TC, Judgment, Trial Chamber, Extraordinary Chambers in 
the Courts of Cambodia, 26 July 2010; Prosecutor v. Nuon Chea et al., 
Case No. 002/19-09-2007-ECCC-OCIJ, Office of the Co-Investigating 
Judges, Extraordinary Chambers in the Courts of Cambodia, Closing 
Order, 15 September 2010.

101 Statute of the Iraqi Special Tribunal (10  December 2003), 
art. 10 (b), ILM, vol. 43 (2004), p. 231. The Iraqi Interim Government 
enacted a new statute in 2005, which built upon the earlier statute and 
changed the Tribunal’s name to “Supreme Iraqi Criminal Tribunal”. 
See Law of the Supreme Iraqi Criminal Tribunal, Law No. 10, Offi-
cial Gazette of the Republic of Iraq, vol.  47, No.  4006 (18  October 
2005); see also Scharf, “The Iraqi High Tribunal: a viable experiment in  
international justice?”; Kuschnik, “The legal findings of crimes against 
humanity in the Al-Dujail judgments of the Iraqi High Tribunal: a fore-
runner for the ICC?”; Van Heugten and Van Laar, The Iraqi Special 
Tribunal for Crimes against Humanity: The Dujail Case.

102 See, e.g., Duch (footnote 100 above), para. 291 (“The notion of 
armed conflict also does not form part of the current-day customary 
definition of crimes against humanity.”).

103 Agreement on the Establishment of the Extraordinary African 
Chambers within the Senegalese Judicial System between Senegal and 
the African Union of 22 August 2012, ILM, vol. 52 (2013), p. 1024.
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against humanity, which are then defined in article 6 in 
terms that draw upon, but do not replicate, article 7 of the 
Rome Statute.104

50.  Finally, crimes against humanity have also featured 
at times in the jurisprudence of regional human rights 
courts and tribunals,105 such as before the Inter-Amer-
ican Court of Human Rights106 and the European Court 
of Human Rights. The Grand Chamber of the European 
Court, for example, in 2008 analysed the meaning of 
“crimes against humanity” as the concept existed in 1956, 
finding that even by that point the nexus with armed con-
flict that initially formed part of the customary definition 
of crimes against humanity may have disappeared.107

51.  In the light of such developments, it is now well 
settled that, under international law, criminal responsi-
bility attaches to an individual for committing crimes 
against humanity. As the Trial Chamber in the Tadić 
case indicated, “since the Nürnberg Charter, the cus-
tomary status of the prohibition against crimes against 
humanity and the attribution of individual criminal re-
sponsibility for their commission have not been seri-
ously questioned”.108

D.  Crimes against humanity in national law

52.  In the annual report on its sixty-sixth session,109 
the Commission requested that States provide informa-
tion on: (a) whether the State’s national law at present 
expressly criminalizes “crimes against humanity” as 
such and, if so; (b)  the text of the relevant criminal 
statute(s); (c)  under what conditions the State is capa-
ble of exercising jurisdiction over an alleged offender 
for the commission of a crime against humanity (e.g., 
when the offence occurs within its territory or when 
the offence is by its national or resident); and (d) deci-
sions of the State’s national courts that have adjudicated 
crimes against humanity. As at early February 2015, the 
Commission had received responses from four States. 
The information contained in those responses is incorp-
orated in the present report. 

104 Contained in the Agreement on the Establishment of the Extraor-
dinary African Chambers within the Senegalese Judicial System be-
tween Senegal and the African Union of 30 January 2013, ibid., p. 1028.

105 See Huneeus, “International criminal law by other means: the 
quasi-criminal jurisdiction of the human rights bodies”.

106 See, e.g., Dondé Matute, “Los elementos contextuales de los 
crímenes de lesa humanidad y la Corte Interamericana de Derechos 
Humanos”.

107 Korbely v. Hungary [GC], No.  9174/02, European Court of 
Human Rights, ECHR 2008, para. 82. International jurisprudence may 
also arise before the African Court of Justice and Human Rights. See 
draft Protocol on Amendments to the Protocol on the Statute of the 
African Court of Justice and Human Rights, art. 28 A (providing that 
the Court’s International Criminal Law Section shall have power to try 
persons for crimes against humanity). As of January 2015, however, 
this Protocol and the amendments have not yet entered into force.

108 Prosecutor v. Duško Tadić, Case No.  IT-94-1-T, Opinion and 
Judgment, Trial Chamber, the International Tribunal for the Former 
Yugoslavia, 7 May 1997, Judicial Reports 1997, para. 623 (hereinaf-
ter,  “Tadić 1997”); see also Prosecutor v. Issa Hassan Sesay, Morris 
Kallon and Augustine Gbao (RUF Case), Case No.  SCSL-04-15-T, 
Judgment, Trial Chamber I, Special Court for Sierre Leone, 2 March 
2009, para. 58.

109 See Yearbook … 2014, vol. II (Part Two), para. 34.

53.  The national laws of several States address in some 
fashion crimes against humanity, thereby allowing na-
tional prosecutions falling within the scope of those 
laws.110 For example, chapter 11 of the Criminal Code 
of Finland codifies crimes against humanity (as well as 
genocide and war crimes).111 Section 3 of that chapter 
defines the crime, while section 4 indicates circumstances 
when the crime is to be regarded as aggravated. Generally, 
Finnish criminal law is only applied to crimes committed 
within the territory of Finland; crimes committed in an-
other State’s territory by a Finnish national or resident, 
or by a person who is apprehended in Finland and is a 
national or permanent resident of Denmark, Iceland, Nor-
way or Sweden; and crimes committed in another State’s 
territory that are directed against Finnish nationals and are 
punishable by more than six months in prison. There are, 
however, exceptions to this general rule. Thus, pursuant 
to chapter 1, section 7, paragraph 1, of the Criminal Code, 
“Finnish law applies to an offence committed outside of 
Finland where the punishability of the act, regardless of 
the law of the place of commission, is based on an interna-
tional agreement binding on Finland or on another statute 
or regulation internationally binding on Finland (interna-
tional offence)”. Crimes against humanity are regarded as 
being such an offence.

54.  Similarly, title 12 bis of the Penal Code of Switzer-
land112 codifies genocide and crimes against humanity, 
with article  264  a defining crimes against humanity. 
Swiss law extends to crimes committed in Switzerland 
(art.  3) and to crimes committed outside Switzerland 
that are against the Swiss State (art. 4), that are against 
minors (art. 5), that Switzerland has undertaken to pros-
ecute under an international agreement (art.  6) or that 
otherwise involve an act punishable in the State where it 
was committed if the perpetrator is in Switzerland and, 
under Swiss law, the act may result in extradition, but 
the author is not extradited (if the perpetrator is not a 
Swiss national, and the crime was not committed against 
a Swiss national, then prosecution may only proceed if 
the extradition request was rejected for a reason other 
than the nature of the act or the perpetrator committed 
a particularly serious crime proscribed by the interna-
tional community) (art. 7). 

55.  By contrast, other States do not have any national 
law expressly criminalizing “crimes against humanity”, 
although they may have statutes that allow for prosecution 
of conduct that, in some circumstances, amounts to crimes 
against humanity. For example, the United States has no 
national law on crimes against humanity as such. While it 
has statutes containing criminal prohibitions of torture, war 

110 See generally Eser et al., National Prosecution of International 
Crimes; Bergsmo, Harlem and Hayashi, Importing Core International 
Crimes into National Law; García Falconí, “The codification of crimes 
against humanity in the domestic legislation of Latin American States”; 
Van der Wolf, Prosecution and Punishment of International Crimes by 
National Courts. For country-specific studies, see, e.g., Ferstman, “Do-
mestic trials for genocide and crimes against humanity: the example of 
Rwanda”; Van den Herik, “The Dutch engagement with the project of 
international criminal justice”.

111 Criminal Code of Finland, Law No. 39/1889, as amended in 2012, 
available from www.finlex.fi/fi/laki/kaannokset/1889/en18890039.pdf 
(unofficial English translation).

112 Penal Code of Switzerland, Law No. 311.0, as amended in 2015, 
available from www.admin.ch/opc/en/classified-compilation/19370083 
/index.html (unofficial English translation).

http://www.finlex.fi/fi/laki/kaannokset/1889/en18890039.pdf
http://www.admin.ch/opc/en/classified-compilation/19370083/index.html
http://www.admin.ch/opc/en/classified-compilation/19370083/index.html
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crimes and genocide,113 these statutes do not criminalize 
all conduct that might amount to crimes against humanity, 
and some of the constituent acts of crimes against humanity 
as defined in certain international texts are not found in 
United States national law. At the same time, other statutes 
with extraterritorial application might apply depending on 
the circumstances, such as statutes addressing terrorism 
offences or violent crime. Cuba also does not criminalize 
“crimes against humanity” as such, but its law takes account 
of crimes against humanity as a basis for setting aside limi-
tations under national law that might otherwise apply.114

56.  In the decades following Nuremberg, various national 
prosecutions occurred, such as the Eichmann and Demjan-
juk cases in Israel,115 the Menten case in the Netherlands,116 
the Barbie and Touvier cases in France117 and the Finta, 
Mugesera and Munyaneza cases in Canada.118 Such cases 
can raise difficult issues concerning immunities, statutes 
of limitations and the effect of national amnesty laws. For 
example, in the Rubens Paiva case currently being pros-
ecuted in Brazil, lower courts have allowed a prosecution 
to proceed against former military or police officers alleged 
to have committed crimes against humanity, notwithstand-
ing the 1979 amnesty law of Brazil.119 In some circum-
stances, the issue of crimes against humanity arose in the 
context of national proceedings other than prosecutions, 
such as extradition120 or immigration121 proceedings. Under 
the influence of the Rome Statute,122 in recent years many 

113 See United States Code, Title 18, sect.  2340A (2012) (prohib-
iting torture); ibid., sect. 2441 (2012) (prohibiting war crimes); ibid., 
sect. 1091 (2012) (prohibiting genocide).

114 See Penal Code of Cuba, Law No. 62, art. 5, para. 3, and art. 18,  
para. 4, available from www.parlamentocubano.cu/index.php/docu 
mento/codigo-penal/ (in Spanish only).

115 Attorney General for the Government of Israel v. Eichmann, ILR, 
vol. 36, p. 5 (District of Jerusalem), at p. 277, Supreme Court of Israel 
(1962); Attorney General for the Government of Israel v. Demjanjuk, 
Trial Judgment, 18 April 1988, Israel District Court; Demjanjuk v. State 
of Israel, Isr. S.C. 221 (1993), Supreme Court of Israel; see Baade, “The 
Eichmann trial: some legal aspects”; Fawcett, “The Eichmann case”; 
Schwarzenberger, “The Eichmann judgment”.

116 Menten Case, ILR, vol. 75 (1981), p. 331 (Dutch Supreme Court).
117 Barbie Case, ibid., vol. 78 (1985), p. 124; ibid., vol. 100, p. 330 

(1988) (French Court of Cassation); Touvier Case, ibid., vol.  100 
(1992), p.  337 (French Court of Cassation); see Sadat, “The inter-
pretation of the Nuremberg Principles by the French Court of Cassa-
tion: from Touvier to Barbie and back again”; Chalandon and Nivelle, 
Crimes contre l’humanité—Barbie, Touvier, Bousquet, Papon.

118 Regina v. Finta, [1994] 1 S.C.R. 701, [1997], ILR, vol.  104 
(1997), p.  284 (Supreme Court of Canada); Munyaneza v. R, 2014 
QCCA 906 (Quebec Court of Appeal).

119 For the Federal Court of Appeals decision agreeing with the Court 
of First Instance in setting aside the amnesty law, see Brazil, Federal Re-
gional Court of the 2nd Region. 2nd Specialized Chamber. Habeas Corpus 
No. 0104222-36.2014.4.02.0000. Rodrigo Henrique Roca Pires and An-
other v. 4th Federal Criminal Court, Judiciary Section of Rio de Janeiro, 
26 August 2014. The Supreme Federal Court, however, has suspended 
proceedings pending determination of the applicability of the amnesty 
law. See Brazil, Federal Supreme Court. Rcl 18686 MC/RJ, Rapporteur: 
Min. Teori Zavascki, Decision of 29 September 2014, published electroni-
cally at the DJe-191 on 1 October 2014, available from www.stf.jus.br.

120 See, e.g., Demjanjuk v. Petrovsky, 776 F. 2d 571 (6th Cir. 1985), 
cert. denied, 475 U.S. 1016 (1986).

121 See, e.g., Mugesera v. Canada, [2005] 2 SCR 100 (Supreme 
Court of Canada). For an analysis of the reliance of Canada on immi-
gration proceedings for addressing crimes against humanity, finding the 
practice to be an incomplete remedy, see Yap, “Aut deportare aut judi-
care: current topics in international humanitarian law in Canada”.

122 For an analysis of how complementarity under the Rome Statute 
serves as an incentive to the adoption of national legislation, and 

States have adopted or amended national laws that crimi-
nalize crimes against humanity, as well as other crimes.123

57.  Various studies have attempted not just to compile a 
list of the national laws on crimes against humanity, but to 
analyse the scope of those laws both in terms of the substan-
tive crimes and the circumstances when jurisdiction may be 
exercised over such crimes.124 Important elements to con-
sider when assessing such laws are: (a) whether there exists 
a specific law on “crimes against humanity” (as opposed to 
ordinary criminal statutes on penalizing acts of violence or 
persecution); (b) if a specific law exists on “crimes against 
humanity”, whether that law includes all the components 
encompassed in the most relevant contemporary definition 
of the crime, that is, article 7 of the Rome Statute; and (c) if 
a specific law exists on “crimes against humanity”, whether 
that law is limited only to conduct that occurs within the 
State’s territory, or whether it also extends to conduct by or 
against its nationals abroad, or even extends to acts com-
mitted abroad by non-nationals against non-nationals.125

58.  A relevant study completed in July 2013 reached 
several conclusions. First, it found that earlier studies, 
when read collectively, indicate that at best 54 per cent 
of States Members of the United Nations (104 of 193) 
had some form of national law relating to crimes against 
humanity.126 The remaining Member States (89  of  193) 
appeared to have no national laws relating to crimes 

reviewing the arguments for and against finding an obligation in the 
Rome Statute to adopt national legislation, see Kleffner, “The impact 
of complementarity on national implementation of substantive inter-
national criminal law”, p. 91 (“The Statute is ambiguous on this issue, 
and States as well as academic writers differ on it”).

123 See, e.g., Alvarez, “The implementation of the ICC Statute in 
Argentina”; Canada, Crimes Against Humanity and War Crimes Act, 
S.C. 2000, c. 24 ; Lafontaine, “Parties to offences under the Canadian 
Crimes against Humanity and War Crimes Act: an analysis of prin-
cipal liability and complicity”; Currie and Rikhof, International and 
Transnational Criminal Law (surveying the treatment of international 
crimes under Canadian law); Germany, Code of Crimes against Inter-
national Law, Bundesgesetzblatt, sect. 7, I, p. 2254 (2002), available 
from www.bmjv.de; Capus, “Die Unverjährbarkeit von Verbrechen 
gegen die Menschheit nach schweizerischem und nach internation-
alem Recht”; Werle and Jessberger, “International criminal justice is 
coming home: the new German Code of Crimes against International 
Law”; Roscini, “Great expectations—the implementation of the Rome 
Statute in Italy”; South Africa, Implementation of the Rome Statute 
of the International Criminal Court, Act No. 27 of 2002, Government 
Gazette of the Republic of South Africa, vol. 445, No. 23642, 18 July 
2002; Fournet, Genocide and Crimes against Humanity—Misconcep-
tions and Confusion in French Law and Practice; Du Plessis, “South 
Africa’s implementation of the ICC Statute—an African example”. 
On extraterritorial application of the statute of South Africa, see Na-
tional Commissioner of the South African Police Service v. Southern 
African Human Rights Litigation Centre (485/2012) [2013], Supreme 
Court of Appeal of South Africa 168, 27 November 2013.

124 See Amnesty International, Universal Jurisdiction: A Pre-
liminary Survey of Legislation Around the World (2011); Bassiouni, 
Crimes against Humanity: Historical Evolution and Contemporary Ap-
plication (especially chapter 9 on “A survey of national legislation and 
prosecutions for crimes against humanity”); ICRC, International Hu-
manitarian Law National Implementation Database (updated periodi-
cally), available from www.icrc.org/ihl-nat.nsf; International Human 
Rights Law Clinic, George Washington University Law School, “Com-
parative law study and analysis of national legislation relating to crimes 
against humanity and extraterritorial jurisdiction” .

125 For a general discussion of national jurisdiction in the context of 
international crimes, see generally Cassese and Delmas-Marty, Juridic-
tions nationales et crimes internationaux.

126 International Human Rights Law Clinic, “Comparative law 
study …”, pp. 487–488.

https://www.parlamentocubano.gob.cu/index.php/documento/codigo-penal/
https://www.parlamentocubano.gob.cu/index.php/documento/codigo-penal/
http://portal.stf.jus.br
https://www.bmjv.de/DE/Startseite/Startseite_node.html
https://ihl-databases.icrc.org/applic/ihl/ihl-nat.nsf
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against humanity. Further, the 2013 study found that ear-
lier studies, again when read collectively, indicated that at 
best 66 per cent of parties to the Rome Statute (80 of 121) 
had some form of national law relating to crimes against 
humanity, leaving 34 per cent of parties to the Rome 
Statute (41 of 121) without any such law.127

59.  Second, the 2013 study undertook an in-depth, qual-
itative review of the national laws of a sample of 83 States 
(States Members of the United Nations listed alphabeti-
cally from A to I). Since 12 of those States were thought 
by earlier studies to have no law relating to crimes against 
humanity, the qualitative review focused on assessing the 
laws of the other 71 States. That review concluded that, 
in fact, only 41 per cent of States in the sample actually 
possessed a national law specifically on “crimes against 
humanity” (34  of  83).128 Of the 58 parties to the Rome 
Statute within the sample of 83 States, the review indi-
cated that 48 per cent of them possessed a national law 
specifically on “crimes against humanity” (28 of 58).129

60.  Third, for the 34 States that possessed a national 
law specifically on “crimes against humanity”, the 2013 
study analysed closely the provisions of those laws. Of 
those States, only 29 per cent adopted verbatim the text 
of article 7 of the Rome Statute when defining the crime 
(10 of 34).130 As such, of the 83 States within the sam-
ple, only about 12 per cent had adopted the formulation 
of article 7 of the Rome Statute in its entirety (10 of 83). 
Instead, most of the 34 States that possessed a national 
law specifically on “crimes against humanity” deviated 
from the components of article  7, such as by omitting 
components of the chapeau language of article 7, para-
graph 1, omitting some prohibited acts as set forth in art-
icle 7, paragraph 1 (a)–(k), or omitting the second or third 
paragraphs of article 7, including the component relating 
to furthering “a State or organizational policy”. All told, 
of those 34 States that possessed a national law specific-
ally on “crimes against humanity”, 71 per cent of them 
(24 of 34) possessed national laws that lacked key elem-
ents of the article 7 definition, revealing a wide range of 
minor to major substantive differences.131

61.  Finally, the 2013 study analysed whether the 34 
States that possessed a national law specifically on “crimes 
against humanity” could exercise jurisdiction over a non-
national offender who commits the crime abroad against 
non-nationals. The study concluded that nearly 62 per cent 
(21 of 34) could exercise such jurisdiction. However, this 
meant that only 25 per cent of the States within the sample 
were able to exercise such jurisdiction over “crimes against 
humanity” (21  of  83). Further, of the 58  parties to the 
Rome Statute within the sample, 33 per cent both possess a 

127 Ibid., p. 488.
128 Ibid., p. 493. By contrast, 20 per cent of States in the sample pos-

sessed laws that did not actually address “crimes against humanity”, but 
that arguably contained some features in common with the crime, such 
as a prohibition of one or more of the prohibited acts listed in article 7, 
paragraph 1 (a)–(k), of the Rome Statute (17 of 83). Within this group are 
States possessing a law that is labelled “crimes against humanity”, but 
which in fact only covers war crimes and genocide. Ibid., pp. 490–491. 
The remaining 39 per cent of States in the sample had no discernible law 
relating to crimes against humanity (32 of 83). Ibid., p. 490, footnote 19.

129 Ibid., p. 493.
130 Ibid., p. 492.
131 Ibid., pp. 483, 493–495 and 497–503.

national law specifically on “crimes against humanity” and 
were able to exercise such jurisdiction (19 of 58).132

62.  A number of States have established specialized 
prosecutorial authorities or procedures within their legal 
systems to investigate and prosecute crimes against 
humanity and other international crimes.133 These au-
thorities, in turn, have begun developing networks for 
cooperation, such as the European network of contact 
points in respect of persons responsible for genocide, 
crimes against humanity and war crimes.134 The Inter-
national Criminal Police Organization (INTERPOL) has 
established a fugitive investigative support subdirectorate 
dedicated to facilitating the apprehension and extradition 
of individuals accused of such crimes.135

63.  Separate and apart from statutes providing for the 
criminal prosecution of crimes against humanity, some 
States have also included the prohibition on crimes 
against humanity in their immigration rules.136 Such pro-
visions indicate that persons accused of the commission 
of crimes against humanity may be barred entry to the 
country in question, may be removed and/or deported and 
may be prosecuted for committing fraud upon entry.

64.  The unevenness in the adoption of national laws 
relating to crimes against humanity has collateral conse-
quences with respect to inter-State cooperation in seeking 
to sanction offences. Existing bilateral and multilateral 
agreements on mutual legal assistance and on extradition 
typically require that the offence at issue be criminalized in 
the jurisdictions of both the requesting and requested States 
(referred to as “double” or “dual” criminality); if their re-
spective national laws are not comparable, then coopera-
tion usually is not required. With a large number of States 
having no national law on crimes against humanity, and 
with significant discrepancies among the national laws of 
States that have criminalized the offence, there at present 
exist considerable impediments to inter-State cooperation. 
Further, the absence in most States of national laws that 
allow for the exercise of jurisdiction over non-nationals 
for crimes against humanity inflicted upon non-nationals 
abroad means that offenders often may seek sanctuary 
simply by moving to a State in which the acts were not 
committed. Even in circumstances in which States have 
adopted harmonious national laws on crimes against hu-
manity, there may exist no obligation between the States to 
cooperate with respect to the offence, including by way of 
an obligation to extradite or prosecute the alleged offender.

132 Ibid., pp. 505–513.
133 See, e.g., Canada, Crimes Against Humanity and War Crimes Pro-

gram, available from www.justice.gc.ca/eng/cj-jp/wc-cdg/index.html.
134 This network was set up pursuant to European Council decision 

2002/494/JHA of 13 June 2002 setting up a European network of contact 
points in respect of persons responsible for genocide, crimes against hu-
manity and war crimes (Official Journal of the European Communities, 
vol. 45, No. L 167, 26 June 2002 pp. 1–2) and reaffirmed with Council 
decision 2003/335/JHA of 8 May 2003 on the investigation and prosecu-
tion of genocide, crimes against humanity and war crimes (Official Jour-
nal of the European Union, vol. 46, No. L 118, 14 May 2003, pp. 12–14).

135 See INTERPOL War Crimes programme, www.interpol.int 
/Crimes/War-crimes.

136 See, e.g., Canada, Immigration and Refugee Protection Act, S.C. 
2001, C.27, as amended on 16 December 2014; United States Presi-
dential Proclamation 8697 of 4 August 2011—Suspension of Entry as 
Immigrants and Nonimmigrants of Persons Who Participate in Serious 
Human Rights and Humanitarian Law Violations and Other Abuses, 
Federal Register, vol. 76 (2011), p. 49277.

https://www.justice.gc.ca/eng/cj-jp/wc-cdg/index.html
www.interpol.int/Crimes/War-crimes
www.interpol.int/Crimes/War-crimes
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Chapter III

Existing multilateral conventions that promote prevention, criminalization and inter-State 
cooperation with respect to crimes

65.  In pursuing the objectives identified in chapter I 
above, the Commission may be guided by numerous ex-
isting multilateral conventions that promote prevention, 
criminalization and inter-State cooperation with respect 
to transnational crimes. The Commission has previously 
helped draft a convention of this nature: the Convention 
on the Prevention and Punishment of Crimes against Inter- 
nationally Protected Persons, including Diplomatic 
Agents.137 Of particular interest are the conventions re-
lating to genocide and war crimes, as well as other treaties 
that seek to deal comprehensively with specific crimes, 
such as conventions relating to State-sponsored torture, 
enforced disappearance, transnational corruption and 
organized crime and terrorist-related offences. Likewise, 
multilateral conventions on extradition, mutual legal as-
sistance and statutes of limitation can provide important 
guidance with respect to those issues. The following dis-
cussion briefly addresses some aspects of these treaties.

A.  1948 Genocide Convention

66.  The Convention on the Prevention and Punish-
ment of the Crime of Genocide138 sets forth in article  I 
that the Contracting Parties “confirm that genocide, 
whether committed in time of peace or in time of war, 
is a crime under international law which they undertake 
to prevent and punish”. Article II then defines the crime 
in terms that were later adopted verbatim as article 6 of 
the Rome Statute. Article III identifies that the act itself 
shall be punishable, but so shall conspiracy, incitement 
and attempt to commit the act, as well as complicity in the 
act. Article IV provides that persons committing genocide 
or any of the other acts enumerated in article III (such as 
complicity in genocide) shall be punished “whether they 
are constitutionally responsible rulers, public officials or 
private individuals”. 

67.  Article V provides: 

The Contracting Parties undertake to enact, in accordance with their 
respective Constitutions, the necessary legislation to give effect to the 
provisions of the present Convention and, in particular to provide ef-
fective penalties for persons guilty of genocide or any of the other acts 
enumerated in article III.

Article  VI provides that persons charged with geno-
cide shall be tried by a competent national tribunal “in 
the territory of which the act was committed, or by such 
international penal tribunal as may have jurisdiction”. 
Article VII addresses extradition, stating that the act of 
genocide shall not be considered as “political crimes” and 
that the parties “pledge themselves in such cases to grant 
extradition in accordance with their laws and treaties in 
force”. Article VIII recalls that any party may call upon 

137 Draft prepared by the Commission at its twenty-fourth session 
in 1972 (Yearbook … 1972, vol. II, p. 201); the Convention was then 
negotiated and adopted by the General Assembly in 1973, entered into 
force in 1977, and as of January 2015 has 178 States Parties.

138 See also Gil Gil, El genocidio y otros crímenes internacionales; 
Gaeta, The UN Genocide Convention: A Commentary; Tams, Berster 
and Schiffbauer, Convention on the Prevention and Punishment of the 
Crime of Genocide: A Commentary.

competent United Nations organs to take action to prevent 
and suppress genocide, while article IX provides that dis-
putes arising under the Convention shall be submitted to 
the International Court of Justice at the request of any of 
the parties to the dispute.

68.  As is the case for crimes against humanity, the crime 
of genocide has been included in the statutes of various 
international criminal tribunals and developed in their 
jurisprudence. Moreover, the Genocide Convention has 
featured in several decisions of the International Court of 
Justice relevant to interpretation of the Convention.139

B.  1949 Geneva Conventions  
and Additional Protocol I140

69.  The four Geneva Conventions of 1949 contain in a 
common article141 an identical mechanism for the pros-
ecution of persons accused of having committed “grave 
breaches”142 of the Conventions. Pursuant to the first 

139 Reservations to the Convention on Genocide, Advisory Opinion, 
I.C.J. Reports 1951, p. 15; Application of the Convention on the Preven-
tion and Punishment of the Crime of Genocide, Preliminary Objections, 
Judgment, I.C.J. Reports 1996, p. 595; Application of the Convention 
on the Prevention and Punishment of the Crime of Genocide (Bosnia 
and Herzegovina v. Serbia and Montenegro) (see footnote 6 above); 
Application of the Convention on the Prevention and Punishment of the 
Crime of Genocide (Croatia v. Serbia), Preliminary Objections, Judg-
ment, I.C.J. Reports 2008, p. 412; Application of the Convention on the 
Prevention and Punishment of the Crime of Genocide (Croatia v. Ser-
bia) (see footnote 6 above).

140 The analysis in this section is drawn from the Secretariat survey 
of multilateral conventions, which may be relevant to the work of the 
Commission on the topic “The obligation to extradite or prosecute (aut 
dedere aut judicare)”, Yearbook … 2010, vol. II (Part One), document 
A/CN.4/630, paras.  44–48 and 59–60. The Geneva Conventions and 
Additional Protocol are: Geneva Convention for the Amelioration of 
the Condition of the Wounded and Sick in Armed Forces in the Field 
(Geneva Convention  I), Geneva Convention for the Amelioration of 
the Shipwrecked Members of Armed Forces at Sea (Geneva Conven-
tion II), Geneva Convention Relative to the Treatment of Prisoners of 
War (Geneva Convention III), and Geneva Convention Relative to the 
Protection of Civilian Persons in Time of War (Geneva Convention VI), 
and Protocol additional to the Geneva Conventions of 12 August 1949, 
and relating to the protection of victims of international armed conflicts 
(Protocol I).

141 Geneva Convention  I, art.  49; Geneva Convention  II, art.  50; 
Geneva Convention III, art. 129; Geneva Convention IV, art. 146.

142 Each Convention contains an article describing what acts consti-
tute “grave breaches” of that particular convention. For Geneva Con-
ventions I and II, this article is identical (arts. 50 and 51, respectively): 
“Grave breaches to which the preceding Article relates shall be those 
involving any of the following acts, if committed against persons or 
property protected by the Convention: wilful killing, torture or inhuman 
treatment, including biological experiments, wilfully causing great suf-
fering or serious injury to body or health, and extensive destruction and 
appropriation of property, not justified by military necessity and carried 
out unlawfully and wantonly.” 

Article  130 of Geneva Convention  III reads: “Grave breaches to 
which the preceding Article relates shall be those involving any of the 
following acts, if committed against persons or property protected by 
the Convention: wilful killing, torture or inhuman treatment, including 
biological experiments, wilfully causing great suffering or serious in-
jury to body or health, compelling a prisoner of war to serve in the 
forces of the hostile Power, or wilfully depriving a prisoner of war of 
the rights of fair and regular trial prescribed in this Convention.” 

http://undocs.org/A/CN.4/630
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paragraph of the common article, the parties “undertake 
to enact any legislation necessary to provide effective 
penal sanctions for persons committing, or ordering to 
be committed, any of the grave breaches” of the Con-
ventions. In its second paragraph, the common article 
specifies that:

Each High Contracting Party shall be under the obligation to search 
for persons alleged to have committed, or to have ordered to be com-
mitted, such grave breaches, and shall bring such persons, regardless of 
their nationality, before its own courts. It may also, if it prefers, and in 
accordance with the provisions of its own legislation, hand such per-
sons over for trial to another High Contracting Party concerned, pro-
vided such High Contracting Party has made out a prima facie case.

70.  This obligation to undertake measures against 
an alleged offender is not conditioned by any jurisdic-
tional nexus of the offender to the State party in which 
the offender is present. The obligation is one of prosecu-
tion, with the possibility to transfer an accused person as 
an alternative. Further, the obligation to search for and 
prosecute an alleged offender exists irrespective of any 
request for transfer by another party.143

71.  While the obligation described above is limited to 
grave breaches, the common article further provides, in 
its third paragraph, that the States parties shall take meas-
ures to suppress all acts contrary to the Conventions other 
than the grave breaches. Finally, under its fourth para-
graph, the common article stipulates that the accused 
“shall benefit by safeguards of proper trial and defence” 
in all circumstances, and that those safeguards “shall not 
be less favourable than those provided by Article 105 and 
those following” of the Geneva Convention III. Other art-
icles briefly address the responsibility of States parties for 
violations of the conventions and the possibility of a pro-
cedure for enquiry concerning any alleged violation of the 
Conventions.144

72.  Protocol I builds upon the provision concerning the 
punishment of offenders contained in the common article 
to the 1949 Geneva Conventions. In essence, the com-
mon article is made applicable to Protocol I by renvoi; 
article 85, paragraph 1, of Protocol I specifies that “[t]he 
provisions of the Conventions relating to the repression 
of breaches and grave breaches, supplemented by this 
Section, shall apply to the repression of breaches and 
grave breaches of this Protocol”.145 Protocol I also builds 
upon the Geneva Conventions with a series of articles 
designed to help repress breaches: article 86 addresses 
a State’s failure to act; article 87 addresses the duty of 

Article  147 of Geneva Convention  IV reads: “Grave breaches to 
which the preceding Article relates shall be those involving any of the 
following acts, if committed against persons or property protected by 
the present Convention: wilful killing, torture or inhuman treatment, 
including biological experiments, wilfully causing great suffering or 
serious injury to body or health, unlawful deportation or transfer or 
unlawful confinement of a protected person, compelling a protected 
person to serve in the forces of a hostile Power, or wilfully depriving a 
protected person of the rights of fair and regular trial prescribed in the 
present Convention, taking of hostages and extensive destruction and 
appropriation of property, not justified by military necessity and carried 
out unlawfully and wantonly.”

143 See Pictet, The Geneva Conventions of 12 August 1949: Com-
mentary, vol. IV, p. 593.

144 See, e.g., Geneva Convention III, arts. 131–132.
145 “Grave breaches” of Protocol  I are identified in articles  11 

and 85, paragraphs 2 and 4, thereof.

commanders; article  88 addresses mutual assistance 
in criminal matters;146 article  89 addresses inter-State 
cooperation in situations of serious violations of the 
Geneva Conventions or Protocol I; article 90 addresses 
the establishment of an international fact-finding com-
mission to investigate facts alleged to be a grave breach; 
and article 91 addresses the responsibility of States par-
ties to pay compensation for violations of the Geneva 
Conventions or Protocol I.

C.  Other potentially relevant conventions

73.  Contemporary definitions of crimes against hu-
manity include acts such as “torture”, “enslavement” and 
“enforced disappearance of persons” as the types of acts 
that, if committed on a widespread or systematic basis 
against a civilian population, can constitute crimes against 
humanity. As such, when drafting a convention on crimes 
against humanity, account should be taken of conventions 
that address such acts. 

74.  For example, the Convention against Torture sets 
forth a series of articles that define the crime, call upon 
States parties to prevent the crime, criminalize the con-
duct, establish jurisdiction over the conduct and impose 
an obligation to extradite or prosecute an offender that 
turns up in the State party’s territory. Numerous other 
provisions address other aspects of the State party’s 
obligations, as well as inter-State cooperation and dis-
pute resolution. As at January 2015, 156 States are party 
to this convention. The International Court of Justice 
recently addressed at some length the aut dedere aut 
judicare obligation contained within this Convention,147 
which was in turn the subject of a report by the Commis-
sion in 2014.148

75.  The United Nations Convention against Trans-
national Organized Crime149 has a Protocol to Prevent, 
Suppress and Punish Trafficking in Persons, Especially 
Women and Children. The Protocol defines the crime 
of trafficking, requires States parties to incorporate the 
crime into their national laws, and requires them to adopt 
prevention measures. The provisions of the Convention, 
which apply mutatis mutandis to the Protocol, set forth 
various obligations relating to prosecution, jurisdiction, 
adjudication and sanctions, as well as extradition, mutual 
legal assistance and other matters. As of January 2015, 
166 States are party to this protocol.

146 Article  88, paragraph  1, provides that the States Parties “shall 
afford one another the greatest measure of assistance in connexion with 
criminal proceedings brought in respect of grave breaches of the Con-
ventions or of this Protocol”. Article 88, paragraph 2, specifies that the 
Parties to Protocol  I shall, when the circumstances allow, cooperate 
in extradition matters, including giving due consideration to a request 
received from the State in whose territory the alleged offence has 
occurred. Article 88, paragraph 3, provides that the law of the requested 
party shall apply in all cases and that the paragraphs shall not “affect the 
obligations arising from the provisions of any other treaty of a bilateral 
or multilateral nature which governs or will govern the whole or part of 
the subject of mutual assistance in criminal matters”.

147 Questions relating to the Obligation to Prosecute or Extradite 
(see footnote 70 above).

148 Yearbook … 2014, vol. II (Part Two), para. 65.
149 As of January 2015, there are 179 States Parties to this 

Convention.
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76.  Likewise, the International Convention for the 
Protection of All Persons from Enforced Disappear-
ance150 contains provisions regarding defining the crime, 
criminalization of the act in national law, aut dedere aut 
judicare, mutual legal assistance and extradition. Not-
ably, article  5 of the Convention provides that: “The 
widespread or systematic practice of enforced disap-
pearance constitutes a crime against humanity as defined 
in applicable international law and shall attract the con-
sequences provided for under such applicable interna-
tional law.”151 As at January 2015, 44 States are party to 
this Convention.

77.  There are, of course, numerous other global treaties 
that address issues of prevention, criminalization in 

150 As of January 2015, there are 44 States Parties to this Convention.
151 See Vermeulen, Enforced Disappearance: Determining State Re-

sponsibility under the International Convention for the Protection of 
All Persons from Enforced Disappearance, pp. 60–62.

national law, aut dedere aut judicare, mutual legal assist-
ance, extradition, dispute settlement and other issues poten-
tially relevant to a convention on crimes against humanity. 
Moreover, there are also some relevant treaties operating 
at the regional or subregional levels, such as the Protocol 
for the Prevention and the Punishment of the Crime of 
Genocide, War Crimes and Crimes against Humanity and 
All Forms of Discrimination.152 All such treaties should be 
considered in the course of the Commission’s work, bear-
ing in mind that the value and effectiveness of particular 
provisions must be assessed in context. 

152 The Protocol for the Prevention and the Punishment of the Crime 
of Genocide, War Crimes and Crimes against Humanity and All Forms 
of Discrimination (signed at the International Conference on the Great 
Lakes Region on 29 November 2006 and which entered into force in 
2008). The International Conference on the Great Lakes Region of 
Africa, which developed this Protocol, consists of Angola, Burundi, the 
Central African Republic, the Congo, the Democratic Republic of the 
Congo, Kenya, Rwanda, South Sudan, the Sudan, Uganda, the United 
Republic of Tanzania and Zambia. The instrument is a protocol to the 
Pact on Security, Stability and Development in the Great Lakes Region.

Chapter IV

Prevention and punishment of crimes against humanity

78.  Treaties that address efforts to criminalize acts are 
largely focused on punishment of individuals for the 
crime once committed, but many also contain an obliga-
tion of some type that the States parties prevent the crime 
as well. Such an obligation may be set forth in a single 
article that speaks broadly to the issue of prevention or 
may be embedded in several articles that collectively seek 
the same end.

79.  At the most general level, such an obligation simply 
requires the States parties to undertake to prevent (as well 
as punish) the acts in question. Thus, article I of the Geno-
cide Convention provides: “The Contracting Parties con-
firm that genocide, whether committed in time of peace or 
in time of war, is a crime under international law which 
they undertake to prevent and to punish.” Much of the 
remainder of the Convention is then focused on specific 
measures relating to punishment of individuals, although 
some provisions also relate to the issue of prevention.153

80.  This general obligation to prevent manifests itself 
in two ways. First, it imposes upon States parties an obli-
gation not “to commit such acts through their own organs, 
or persons over whom they have such firm control that 
their conduct is attributable to the State concerned under 
international law”.154 Second, it imposes upon States par-

153 Article V provides: “The Contracting Parties undertake to 
enact, in accordance with their respective Constitutions, the necessary 
legislation to give effect to the provisions of the present Convention 
and, in particular, to provide effective penalties for persons guilty of 
genocide or of any of the other acts enumerated in Article III.” Art-
icle VIII provides: “Any Contracting Party may call upon the compe-
tent organs of the United Nations to take such action under the Charter 
of the United Nations as they consider appropriate for the prevention 
and suppression of acts of genocide or any of the other acts enumer-
ated in Article III.”

154 Application of the Convention on the Prevention and Punishment 
of the Crime of Genocide (Bosnia and Herzegovina v. Serbia and Mon-
tenegro) (see footnote 6 above), para. 166.

ties an obligation “to employ the means at their disposal 
… to prevent persons or groups not directly under their 
authority from committing” such acts.155 For the latter, the 
State party is only expected to use its best efforts (a due 
diligence standard) when it has a “capacity to influence 
effectively the action of persons likely to commit, or al-
ready committing, genocide”, which in turn depends on 
the State party’s geographic, political and other links to 
the persons or groups at issue. Further, the State party is 
only obligated to do what it legally can do under inter-
national law.156

81.  A breach of this general obligation implicates the 
responsibility of the State if the conduct at issue (either 
the commission of the proscribed act or a failure to take 
necessary, appropriate and lawful measures to prevent 
the proscribed act by another) is attributable to the State 
pursuant to the rules on State responsibility. Indeed, in 
the context of disputes that may arise under the Geno-
cide Convention, article IX refers, inter alia, to disputes 
“relating to the responsibility of a State for genocide”. 
Although much of the focus of the Genocide Conven-
tion is upon prosecuting individuals for the crime of 
genocide, the International Court of Justice has stressed 
that the breach of the obligation to prevent is not a 
criminal violation by the State but, rather, concerns a 
breach of international law that engages traditional State 

155 Ibid., para. 166; see also Simma, “Genocide and the International 
Court of Justice”, p. 262.

156 Application of the Convention on the Prevention and Punish-
ment of the Crime of Genocide (Bosnia and Herzegovina v. Serbia and 
Montenegro) (see footnote 6 above), para. 430 (finding that “it is clear 
that every State may only act within the limits permitted by interna-
tional law”); see Tams, “Article I”, p. 51 (“The duty to prevent may 
require State parties to make use of existing options but it does not 
create new rights of intervention—hence, to give just one example, 
the recognition of a duty to prevent adds very little to debates about 
the unilateral use of force to stop genocide in so-called ‘humanitarian 
interventions’.”).
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responsibility.157 The Court’s approach is consistent with 
views previously expressed by the Commission,158 in-
cluding in commentary to the 2001 articles on responsi-
bility of States for internationally wrongful acts: “Where 
crimes against international law are committed by State 
officials, it will often be the case that the State itself is 
responsible for the acts in question or for failure to pre-
vent or punish them.”159

82.  Many conventions also contain a different type of 
“prevention” obligation, which is an obligation to pursue 
specific measures designed to help prevent the offence 
from occurring, such as by obliging States parties to take 
effective legislative, executive, administrative, judicial 
or other measures to prevent the conduct from occur-
ring in any territory under their jurisdiction. Depend-
ing on the particular crime at issue, and the context in 
which that State party is operating, such measures might 
be pursued in various ways. The State party might be 
expected to pursue initiatives that educate governmental 
officials as to the State’s obligations under the relevant 
treaty regime. Training programmes for police, military, 
militia, and other personnel might be necessary to help 
prevent the proscribed act. National laws and policies 
will likely be necessary to establish awareness of the 
criminality of the act and to promote early detection 
of any risk of its commission. Certainly once the pro-
scribed act is committed, such an obligation reinforces 
other obligations within the treaty that require the State 
party to investigate and prosecute or extradite offenders, 
since doing so serves, in part, to deter future acts by oth-
ers. Here, too, international responsibility of the State 
arises if the State party has failed to use its best efforts to 
organize the governmental apparatus, as necessary and 
appropriate, to minimize the likelihood of the proscribed 
act being committed. 

83.  For egregious offences, such provisions are often 
accompanied by a further provision indicating that no 
exceptional circumstances (such as the existence of an 
armed conflict or a public emergency) may be invoked as 
a justification for the offence. Such a general statement, 
sometimes placed at the beginning of the treaty, stresses 
that the obligation not to commit the offence is non-dero-
gable in nature.

84.  The following discussion centres on the treatment of 
an “obligation to prevent” in a range of treaties relevant 
to crimes against humanity, in comments by treaty moni-
toring bodies that seek to interpret such an obligation, in 
General Assembly resolutions, in international case law 
and in the writings of publicists. The present chapter then 
concludes with a proposed draft article, consisting of 
three paragraphs, entitled “Prevention and punishment of 
crimes against humanity”.

157 Application of the Convention on the Prevention and Punishment 
of the Crime of Genocide (Bosnia and Herzegovina v. Serbia and Mon-
tenegro) (see footnote 6 above), para. 167 (finding that international re-
sponsibility is “quite different in nature from criminal responsibility”).

158 See Yearbook … 1998, vol. II (Part Two), para. 249 (finding that 
the Genocide Convention “did not envisage State crime or the criminal 
responsibility of States in its article IX concerning State responsibility”).

159 Para.  (3) of the commentary to article 58 of the articles on re-
sponsibility of States for internationally wrongful acts, Yearbook  … 
2001, vol. II (Part Two) and corrigendum, para. 77, at p. 142.

A.  Obligation to prevent crimes against humanity

1.  Treaties

85.  As discussed above, and as indicated above in 
chapter III, section A, of the present report, the Genocide 
Convention contains within its full title (Convention on 
the Prevention and Punishment of the Crime of Genocide) 
the notion that States parties are obligated not just to pun-
ish persons who commit genocide, but also to take meas-
ures to prevent commission of the crime. As noted above 
in chapter III, section B, of the present report, the 1949 
Geneva Conventions identify certain acts that are grave 
breaches of the Conventions and provide that: “The High 
Contracting Parties undertake to enact any legislation 
necessary to provide effective penal sanctions for per-
sons committing, or ordering to be committed, any of the 
grave breaches of the present Convention defined in the 
following Article.”160 The Conventions further provide 
that: “Each High Contracting Party shall take measures 
necessary for the suppression of all acts contrary to the 
provisions of the present Convention other than the grave 
breaches defined in the following Article.”161

86.  Such obligations to prevent and suppress crimes 
have been a feature of most multilateral treaties addressing 
transnational crimes since the 1960s. Examples include:

(a)  Convention for the Suppression of Unlawful 
Acts against the Safety of Civil Aviation (art. 10, para. 1: 
“Contracting States shall, in accordance with interna-
tional and national law, endeavour to take all practicable 
measures for the purpose of preventing the offences men-
tioned in Article 1”);

(b)  Convention on the Prevention and Punishment 
of Crimes against Internationally Protected Persons, in-
cluding Diplomatic Agents (art.  4, subpara.  (a): “States 
Parties shall co-operate in the prevention of the crimes 
set forth in article 2, particularly by … taking all practi-
cable measures to prevent preparations in their respective 
territories for the commission of those crimes within or 
outside their territories”);

(c)  International Convention on the Suppression and 
Punishment of the Crime of Apartheid (art. IV, subpara. (a): 
“The States Parties to the present Convention undertake … 
[t]o adopt any legislative or other measures necessary to 
suppress as well as to prevent any encouragement of the 
crime of apartheid and similar segregationist policies or 
their manifestations and to punish persons guilty of that 
crime”); 

(d)  International Convention against the Taking of 
Hostages (art.  4, subpara.  (a): “States Parties shall co-
operate in the prevention of the offences set forth in art-
icle 1, particularly by … [t]aking all practicable measures 
to prevent preparations in their respective territories for 
the commission of  … offences  … including measures 
to prohibit in their territories illegal activities of per-
sons, groups and organizations that encourage, instigate, 

160 Geneva Convention  I, art.  49; Geneva Convention  II, art.  50; 
Geneva Convention III, art. 129; Geneva Convention IV, art. 146.

161 Ibid.
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organize or engage in the perpetration of acts of taking of 
hostages”);

(e)  Convention against Torture and Other Cruel, 
Inhuman or Degrading Treatment or Punishment (art. 2, 
para. 1: “Each State Party shall take effective legislative, 
administrative, judicial or other measures to prevent acts 
of torture in any territory under its jurisdiction”);

(f)  Inter-American Convention to Prevent and Punish 
Torture (art.  I: “The State Parties undertake to prevent 
and punish torture in accordance with the terms of this 
Convention.”; art.  6: “The States Parties likewise shall 
take effective measures to prevent and punish other cruel, 
inhuman, or degrading treatment or punishment within 
their jurisdiction”);

(g)  Inter-American Convention on the Forced 
Disappearance of Persons (art. I (c) and (d): “The States 
Parties to this Convention undertake … [t]o cooperate 
with one another in helping to prevent, punish and elim-
inate the forced disappearance of persons; [t]o take leg-
islative, administrative, judicial, and any other measures 
necessary to comply with the commitments undertaken in 
this Convention”);

(h)  Convention on the Safety of United Nations 
and Associated Personnel (art.  11: “States Parties shall 
cooperate in the prevention of the crimes set out in art-
icle 9, particularly by: (a) Taking all practicable measures 
to prevent preparations in their respective territories for 
the commission of those crimes within or outside their 
territories; and (b) Exchanging information in accordance 
with their national law and coordinating the taking of ad-
ministrative and other measures as appropriate to prevent 
the commission of those crimes”);

(i)  International Convention for the Suppression 
of Terrorist Bombings (art.  15 (a): “States Parties shall 
cooperate in the prevention of the offences set forth in 
article 2”);

(j)  United Nations Convention against Transnational 
Organized Crime (art.  9, para.  1: “In addition to the 
measures set forth in article 8 of this Convention, each 
State Party shall, to the extent appropriate and consist-
ent with its legal system, adopt legislative, administrative 
or other effective measures to promote integrity and to 
prevent, detect and punish the corruption of public offi-
cials”; art. 9, para. 2: “Each State Party shall take meas-
ures to ensure effective action by its authorities in the 
prevention, detection and punishment of the corruption 
of public officials, including providing such authorities 
with adequate independence to deter the exertion of in-
appropriate influence on their actions”; art. 29, para. 1: 
“Each State Party shall, to the extent necessary, initiate, 
develop or improve specific training programmes for 
its law enforcement personnel, including prosecutors, 
investigating magistrates and customs personnel, and 
other personnel charged with the prevention, detection 
and control of the offences covered by this Convention”; 
art. 31, para. 1: “States Parties shall endeavour to develop 
and evaluate national projects and to establish and pro-
mote best practices and policies aimed at the prevention 
of transnational organized crime”);

(k)  Protocol to Prevent, Suppress and Punish 
Trafficking in Persons, Especially Women and Children, 
supplementing the United Nations Convention against 
Transnational Organized Crime (art.  9, para.  1: “States 
Parties shall establish comprehensive policies, pro-
grammes and other measures: (a) To prevent and combat 
trafficking in persons; and (b) To protect victims of traf-
ficking in persons, especially women and children, from 
revictimization”);

(l)  Optional Protocol to the Convention against 
Torture and Other Cruel, Inhuman or Degrading Treatment 
or Punishment (preamble: “Recalling that the effective pre-
vention of torture and other cruel, inhuman or degrading 
treatment or punishment requires education and a combi-
nation of various legislative, administrative, judicial and 
other measures”; art. 3: “Each State party shall set up, des-
ignate or maintain at the domestic level one or several vis-
iting bodies for the prevention of torture and other cruel, 
inhuman or degrading treatment or punishment”);

(m)  International Convention for the Protection of 
All Persons from Enforced Disappearance (preamble: 
“Determined to prevent enforced disappearances and to 
combat impunity for the crime of enforced disappear-
ance”; art. 23: “1. Each State Party shall ensure that the 
training of law enforcement personnel, civil or mili-
tary, medical personnel, public officials and other per-
sons who may be involved in the custody or treatment 
of any person deprived of liberty includes the neces-
sary education and information regarding the relevant 
provisions of this Convention, in order to: (a) Prevent 
the involvement of such officials in enforced disap-
pearances; (b) Emphasize the importance of prevention 
and investigations in relation to enforced disappear-
ances; (c) Ensure that the urgent need to resolve cases 
of enforced disappearance is recognized. 2. Each State 
Party shall ensure that orders or instructions prescrib-
ing, authorizing or encouraging enforced disappearance 
are prohibited. Each State Party shall guarantee that a 
person who refuses to obey such an order will not be 
punished. 3.  Each State Party shall take the necessary 
measures to ensure that the persons referred to in para-
graph 1 of this article who have reason to believe that 
an enforced disappearance has occurred or is planned 
report the matter to their superiors and, where neces-
sary, to the appropriate authorities or bodies vested with 
powers of review or remedy”);162

(n)  Protocol for the Prevention and Punishment of 
the Crime of Genocide, War Crimes and Crimes against 
Humanity and All Forms of Discrimination (art. 8, para. 1: 
“The Member States recognise that the crime of genocide, 
war crimes, and crimes against humanity are crimes under 
international law and are crimes against people’s rights 
which they undertake to prevent and punish”).

87.  Some multilateral human rights treaties, even though 
not focused on the prevention and punishment of crimes as 
such, contain relevant obligations to prevent and suppress 
serious human rights violations. Examples include:

(a)  International Convention on the Elimination of 
All Forms of Racial Discrimination (art. 3: “States Parties 

162 See Vermeulen, Enforced Disappearance …, pp. 66–76.
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particularly condemn racial segregation and apartheid and 
undertake to prevent, prohibit and eradicate all practices 
of this nature in territories under their jurisdiction”);

(b)  Convention on the Elimination of All Forms of 
Discrimination against Women (art. 2: “States Parties con-
demn discrimination against women in all its forms, agree 
to pursue by all appropriate means and without delay a 
policy of eliminating discrimination against women”; 
art. 3: “States Parties shall take in all fields, in particular 
in the political, social, economic and cultural fields, all 
appropriate measures, including legislation, to ensure the 
full development and advancement of women, for the 
purpose of guaranteeing them the exercise and enjoyment 
of human rights and fundamental freedoms on a basis of 
equality with men”);

(c)  Council of Europe Convention on Preventing 
and Combating Violence against Women and Domestic 
Violence (art. 4, para. 2: “Parties condemn all forms of 
discrimination against women and take, without delay, the 
necessary legislative and other measures to prevent it, in 
particular by: embodying in their national constitutions 
or other appropriate legislation the principle of equality 
between women and men and ensuring the practical reali-
sation of this principle; prohibiting discrimination against 
women, including through the use of sanctions, where 
appropriate; abolishing laws and practices which discrim-
inate against women”). 

Some treaties do not refer expressly to “prevention” or 
“elimination” of the act but, rather, focus on an obligation 
to take appropriate legislative, administrative and other 
measures to “give effect” to or to “implement” the treaty, 
which may be seen as encompassing necessary or appro-
priate measures to prevent the act.163 Examples include:

(a)  International Covenant on Civil and Political 
Rights (art. 2, para. 2: “Where not already provided for 
by existing legislative or other measures, each State Party 
to the present Covenant undertakes to take the necessary 
steps, in accordance with its constitutional processes and 
with the provisions of the present Covenant, to adopt such 
laws or other measures as may be necessary to give effect 
to the rights recognized in the present Covenant”);

(b)  Convention on the Rights of the Child (art.  4: 
“States Parties shall undertake all appropriate legislative, 
administrative, and other measures for the implementa-
tion of the rights recognized in the present Convention”).

88.  As such, in treaties relating to crimes of the type 
enumerated in the definition of crimes against humanity 
(such as torture or apartheid), treaties relating to trans-
national crimes (such as transnational organized crime) 
and human rights treaties, an obligation to prevent the act 
at issue is commonly included. The obligation may be 
stated in a general fashion or may indicate, with a greater 
or lesser degree of specificity, that the State party shall 
take effective legislative, administrative, judicial or other 
measures to prevent the proscribed acts.

163 See, e.g., Kriebaum, “Prevention of human rights violations”, 
p. 156 (viewing art. 2, para. 2, of the International Covenant on Civil 
and Political Rights as entailing “preventive measures to ensure the ne-
cessary conditions for unimpeded enjoyment of the rights enshrined in 
the Covenant”).

2.  Comments by treaty bodies 

89.  In some instances, committees established by such 
treaties have addressed the meaning of the obligation to 
prevent as contained in the relevant treaty.164 Thus, in its 
general comment No.  2, the Committee against Torture 
addressed a State party’s obligation to prevent State-spon-
sored torture under article  2 of the Convention against 
Torture. The Committee stated in part: 

2.  Article 2, paragraph 1, obliges each State party to take actions 
that will reinforce the prohibition against torture through legislative, 
administrative, judicial, or other actions that must, in the end, be ef-
fective in preventing it. To ensure that measures are in fact taken that 
are known to prevent or punish any acts of torture, the Convention 
outlines in subsequent articles obligations for the State party to take 
measures specified therein.

3.  The obligation to prevent torture in article 2 is wide-ranging. …

4.  States parties are obligated to eliminate any legal or other 
obstacles that impede the eradication of torture and ill-treatment; and 
to take positive effective measures to ensure that such conduct and 
any recurrences thereof are effectively prevented. States parties also 
have the obligation continually to keep under review and improve 
their national laws and performance under the Convention in accord-
ance with the Committee’s concluding observations and views adopted 
on individual communications. If the measures adopted by the State 
party fail to accomplish the purpose of eradicating acts of torture, the 
Convention requires that they be revised and/or that new, more effective 
measures be adopted. Likewise, the Committee’s understanding of and 
recommendations in respect of effective measures are in a process of 
continual evolution, as, unfortunately, are the methods of torture and 
ill-treatment.165

90.  The Committee on the Elimination of Racial Dis-
crimination addressed a State party’s obligation to prevent 
racial discrimination in its general recommendation No. 31. 
In that recommendation, the Committee provided guidance 
on strategies States could employ to uphold their obligation 
to prevent discrimination, such as implementing national 
strategies or “plans of action aimed at the elimination of 
structural racial discrimination”,166 eliminating laws that 
target specific segments of the population167 and develop-
ing “through appropriate education programmes, training 
in respect for human rights, tolerance and friendship among 
racial or ethnic groups, as well as sensitization to intercul-
tural relations, for law enforcement officials”.168

91.  Likewise, the Committee on the Elimination of 
Discrimination against Women addressed a State party’s 
obligation to prevent violations of the Convention on 
the Elimination of All Forms of Discrimination against 
Women, principally in its general recommendations 

164 See Ramcharan, The Fundamentals of International Human 
Rights Treaty Law, pp. 100–104.

165 See Committee against Torture, general comment No. 2 (2007) 
on implementation of article 2 by States parties, Report of the Com-
mittee aginst Torture, Official Records of the General Assembly, Sixty-
third Session, Supplement No. 44 (A/63/44), annex VI, paras. 2–4. For 
an assessment of the Committee’s practice with respect to article 2, see 
Nowak and McArthur, The United Nations Convention against Torture: 
A Commentary, pp. 94–107.

166 Committee on the Elimination of Racial Discrimination, general 
recommendation No. 31 (2005) on the prevention of racial discrimina-
tion in the administration and functioning of the criminal justice system, 
Report of the Committee on the Elimination of Racial Discrimination, 
Official Records of the General Assembly, Sixtieth Session, Supplement 
No. 18 (A/60/18), chap. IX, para. 5 (i).

167 Ibid., para. 5 (a).
168 Ibid., para. 5 (b).
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Nos. 6, 15 and 19. In general recommendation No. 6, the 
Committee recommended that States parties “[e]stablish 
and/or strengthen effective national machinery, institu-
tions and procedures, at a high level of Government, and 
with adequate resources, commitment and authority to 
… [m]onitor the situation of women comprehensively; 
… [h]elp formulate new policies and effectively carry 
out strategies and measures to eliminate discrimination” 
and also “[t]ake appropriate steps to ensure the dissemi-
nation of the Convention”.169 In general recommenda-
tion No.  15, the Committee recommended that States 
parties report on their efforts to prevent specific discrim-
ination against women who have contracted AIDS.170 In 
general recommendation No. 19, the Committee empha-
sized that

under article 2 (e) the Convention calls on States parties to take all ap-
propriate measures to eliminate discrimination against women by any 
person, organization or enterprise. Under general international law and 
specific human rights covenants, States may also be responsible for pri-
vate acts if they fail to act with due diligence to prevent violations of 
rights or to investigate and punish acts of violence, and for providing 
compensation.171

92.  The Inter-American Commission on Human Rights, 
in its report on citizen security and human rights, noted 
that one of the main obligations of the State in upholding 
human rights

is linked to the judicial clarification of criminal conduct with the view 
to eliminating impunity and preventing the recurrence of violence … 
[u]ndoubtedly the adequate and effective administration of justice on 
the part of the judicial branch and to an appropriate extent, of discipli-
nary entities, has a fundamental role … in terms of the lessening of the 
risk and the scope of violence.172

93.  With respect to treaties that focus on an obligation 
to take appropriate legislative, administrative and other 
measures to “give effect” to or to “implement” the treaty, 
the relevant treaty bodies have also issued comments. 
Thus, the Human Rights Committee, in its general com-
ment No. 3, emphasized, in part, 

that all administrative and judicial authorities should be aware of the 
obligations which the State party has assumed under the Covenant. To 
this end, the Covenant should be publicized in all official languages of 
the State and steps should be taken to familiarize the authorities con-
cerned with its contents as part of their training.173 

169 Committee on the Elimination of Discrimination against Women, 
general recommendation No. 6 (1988) on effective national machinery 
and publicity, paras. 1–2, Report of the Committee on the Elimination of 
Discrimination against Women, ibid., Forty-third Session, Supplement 
No. 38 (A/43/38), chap. V.

170 Committee on the Elimination of Discrimination against Women, 
general recommendation No. 15 (1990) on avoidance of discrimination 
against women in national strategies for the prevention and control of 
acquired immunodeficiency syndrome (AIDS), para. (d), Report of the 
Committee on the Elimination of Discrimination against Women, ibid., 
Forty-fifth Session, Supplement No. 38 (A/45/38), chap. IV.

171 Committee on the Elimination of Discrimination against Women, 
general recommendation No.  19 (1992) on violence against women, 
para.  9, Report of the Committee on the Elimination of Discrimina-
tion against Women, ibid., Forty-seventh Session, Supplement No. 38 
(A/47/38), chap. I.

172 Inter-American Commission on Human Rights, Report on citizen 
security and human rights, OEA/Ser.L/V/II, Doc. 57 (2009), para. 36.

173 Human Rights Committee, general comment No.  3 (1981) on 
implementation at the national level (art.  2), para.  2, Report of the 
Human Rights Committee, Official Records of the General Assembly, 
Thirty-sixth Session, Supplement No. 40 (A/36/40), annex VII.

The Committee on the Rights of the Child, in its gen-
eral comment No.  5, sought to clarify what was meant 
by “general measures of implementation” and determined 
that they

are intended to promote the full enjoyment of all rights in the 
Convention … through legislation, the establishment of coordinating 
and monitoring bodies … comprehensive data collection, awareness-
raising and training and the development and implementation of appro-
priate policies, services and programmes.174

In general comment No. 6, the Committee provided guid-
ance on various measures for preventing mistreatment of 
unaccompanied and separated children located outside 
their country of origin, including prevention of traffick-
ing and sexual exploitation, prevention of their military 
recruitment and prevention of their detention.175

3.  United Nations resolutions

94.  The General Assembly has periodically made refer-
ence to an obligation of States to prevent crimes against 
humanity. For example, in its 1973 Principles of Inter-
national Cooperation in the Detection, Arrest, Extradition 
and Punishment of Persons Guilty of War Crimes and 
Crimes against Humanity, the General Assembly recog-
nized a general responsibility for inter-State cooperation 
and intra-State action to prevent the commission of war 
crimes and crimes against humanity. Among other things, 
the General Assembly declared that “States shall co-oper-
ate with each other on a bilateral and multilateral basis 
with a view to halting and preventing war crimes and 
crimes against humanity, and shall take the domestic and 
international measures necessary for that purpose”.176 In 
its 2005 Basic Principles and Guidelines on the Right to a 
Remedy and Reparation for Victims of Gross Violations 
of International Human Rights Law and Serious Viola-
tions of International Humanitarian Law, the Assembly 
stated that the “obligation to respect, ensure respect for 
and implement international human rights law and inter-
national humanitarian law as provided for under the re-
spective bodies of law, includes, inter alia, the duty to … 
[t]ake appropriate legislative and administrative and other 
appropriate measures to prevent violations”.177

4.  Case law

95.  In Application of the Convention on the Prevention 
and Punishment of the Crime of Genocide (Bosnia and 
Herzegovina v. Serbia and Montenegro), the International 
Court of Justice analysed the meaning of “undertake to 
prevent” as contained in article I of the Genocide Conven-
tion. At the provisional measures phase, the Court deter-
mined that the undertaking in article  I imposes “a clear 

174 Committee on the Rights of the Child, general comment No. 5 
(2003) on general measures of implementation of the Convention on 
the Rights of the Child, para. 9, Report of the Committee on the Rights 
of the Child, ibid., Fifty-ninth Session, Supplement No. 41 (A/59/41), 
annex XI.

175 Committee on the Rights of the Child, general comment No. 6 
(2005) on treatment of unaccompanied and separated children outside 
their country of origin, paras. 50–63, ibid., Sixty-first Session, Supple-
ment No. 41 (A/61/41), annex II.

176 General Assembly resolution 3074 (XXVIII) of 3  December 
1973, para. 3.

177 General Assembly resolution 60/147 of 16  December 2005, 
annex, para. 3 (a).
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obligation” on the two parties “to do all in their power to 
prevent the commission of any such acts in the future”.178 
At the merits phase, the Court described such an under-
taking as “a formal promise … not merely hortatory or 
purposive … and … not to be read merely as an introduc-
tion to later express references to legislation, prosecution 
and extradition”.179

96.  The Court then indicated two types of obligations 
associated with article  I, beginning with the obligation 
that a State itself not commit genocide:

Under Article I the States parties are bound to prevent such an act, 
which it describes as “a crime under international law”, being com-
mitted. The Article does not expressis verbis require States to refrain 
from themselves committing genocide. However, in the view of the 
Court, taking into account the established purpose of the Convention, 
the effect of Article  I is to prohibit States from themselves commit-
ting genocide. Such a prohibition follows, first, from the fact that the 
Article categorizes genocide as “a crime under international law”: by 
agreeing to such a categorization, the States parties must logically be 
undertaking not to commit the act so described. Secondly, it follows 
from the expressly stated obligation to prevent the commission of acts 
of genocide. That obligation requires the States parties, inter alia, to 
employ the means at their disposal, in circumstances to be described 
more specifically later in this Judgment, to prevent persons or groups 
not directly under their authority from committing an act of genocide or 
any of the other acts mentioned in Article III. It would be paradoxical 
if States were thus under an obligation to prevent, so far as within their 
power, commission of genocide by persons over whom they have a cer-
tain influence, but were not forbidden to commit such acts through their 
own organs, or persons over whom they have such firm control that 
their conduct is attributable to the State concerned under international 
law. In short, the obligation to prevent genocide necessarily implies the 
prohibition of the commission of genocide.180

97.  The Court also decided that the substantive obliga-
tion reflected in article I was not, on its face, limited by 
territory but, rather, applied “to a State wherever it may 
be acting or may be able to act in ways appropriate to 
meeting the obligation[] in question”.181 Later in the judg-
ment, the Court addressed in greater depth the obligation 
that a State party employ the means at its disposal to pre-
vent persons or groups not under its authority from com-
mitting genocide. The Court said:

it is clear that the obligation in question is one of conduct and not one of 
result, in the sense that a State cannot be under an obligation to succeed, 
whatever the circumstances, in preventing the commission of genocide: 
the obligation of States parties is rather to employ all means reasonably 
available to them, so as to prevent genocide so far as possible. A State 
does not incur responsibility simply because the desired result is not 
achieved; responsibility is however incurred if the State manifestly failed 
to take all measures to prevent genocide which were within its power, and 
which might have contributed to preventing the genocide. In this area the 
notion of “due diligence”, which calls for an assessment in concreto, is of 
critical importance. Various parameters operate when assessing whether 
a State has duly discharged the obligation concerned. The first, which 
varies greatly from one State to another, is clearly the capacity to influ-
ence effectively the action of persons likely to commit, or already com-
mitting, genocide. This capacity itself depends, among other things, on 
the geographical distance of the State concerned from the scene of the 
events, and on the strength of the political links, as well as links of all 
other kinds, between the authorities of that State and the main actors in 
the events. The State’s capacity to influence must also be assessed by 

178 Application of the Convention on the Prevention and Punishment 
of the Crime of Genocide, Provisional Measures, Order of 8 April 1993, 
I.C.J. Reports 1993, p. 3, at p. 22.

179 Application of the Convention on the Prevention and Punishment 
of the Crime of Genocide (Bosnia and Herzegovina v. Serbia and Mon-
tenegro) (see footnote 6 above), para. 162.

180 Ibid., para. 166.
181 Ibid., para. 183.

legal criteria, since it is clear that every State may only act within the 
limits permitted by international law; seen thus, a State’s capacity to 
influence may vary depending on its particular legal position vis-à-vis 
the situations and persons facing the danger, or the reality, of genocide. 
On the other hand, it is irrelevant whether the State whose responsibility 
is in issue claims, or even proves, that even if it had employed all means 
reasonably at its disposal, they would not have sufficed to prevent the 
commission of genocide. As well as being generally difficult to prove, 
this is irrelevant to the breach of the obligation of conduct in question, 
the more so since the possibility remains that the combined efforts of 
several States, each complying with its obligation to prevent, might have 
achieved the result—averting the commission of genocide—which the 
efforts of only one State were insufficient to produce.182

98.  In this context, the Court continued,

a State’s obligation to prevent, and the corresponding duty to act, arise 
at the instant that the State learns of, or should normally have learned 
of, the existence of a serious risk that genocide will be committed. From 
that moment onwards, if the State has available to it means likely to 
have a deterrent effect on those suspected of preparing genocide, or 
reasonably suspected of harbouring specific intent (dolus specialis), it 
is under a duty to make such use of these means as the circumstances 
permit. 183

99.  The Court stressed that breach of this type of obli-
gation to prevent “results from mere failure to adopt and 
implement suitable measures to prevent genocide from 
being committed. In other words … violation of the obli-
gation to prevent results from omission” and, as such, “the 
duty to prevent places States under positive obligations, 
to do their best to ensure that such acts do not occur”.184 
To incur responsibility, “it is enough that the State was 
aware, or should normally have been aware, of the serious 
danger that acts of genocide would be committed”.185 At 
the same time, the Court maintained that “a State can be 
held responsible for breaching the obligation to prevent 
genocide only if genocide was actually committed”.186

100.  The Court also addressed the distinction between 
prevention and punishment. While “one of the most ef-
fective ways of preventing criminal acts, in general, is to 
provide penalties for persons committing such acts, and 
to impose those penalties effectively on those who com-
mit the acts one is trying to prevent”,187 the Court found 
that “the duty to prevent genocide and the duty to pun-
ish its perpetrators … are … two distinct yet connected 
obligations”.188 Indeed, the “obligation on each con-
tracting State to prevent genocide is both normative and 
compelling. It is not merged in the duty to punish, nor can 
it be regarded as simply a component of that duty”.189

101.  The Court cautioned that the “content of the duty to 
prevent varies from one instrument to another, according 

182 Ibid., para. 430.
183 Ibid., para. 431.
184 Ibid., para. 432.
185 Ibid.
186 Ibid., para. 431; see article 14, para. 3, of the articles on respon-

sibility of States for internationally wrongful acts, Yearbook … 2001, 
vol. II (Part Two) and corrigendum, paras. 76–77, at p. 22 (maintaining 
that “[t]he breach of an international obligation requiring a State to pre-
vent a given event occurs when the event occurs”); Salmon, “Duration 
of the breach”; Economides, “Content of the obligation: obligations of 
means and obligations of result”.

187 Application of the Convention on the Prevention and Punishment 
of the Crime of Genocide (Bosnia and Herzegovina v. Serbia and Mon-
tenegro) (see footnote 6 above), para. 426.

188 Ibid., para. 425.
189 Ibid., para. 427.
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to the wording of the relevant provisions, and depending 
on the nature of the acts to be prevented”, and hence the 
Court’s decision did not “purport to establish a general 
jurisprudence applicable to all cases where a treaty instru-
ment, or other binding legal norm, includes an obligation 
for States to prevent certain acts”.190

102.  The Convention for the Protection of Human 
Rights and Fundamental Freedoms (European Conven-
tion on Human Rights) contains no express obligation to 
“prevent” violations of the Convention, but the European 
Court of Human Rights has construed individual articles 
to contain such an obligation. Thus, in Kiliç v. Turkey, the 
Court found that article 2, paragraph 1, of the Convention, 
on the right to life, obliged a State party not only to refrain 
from the intentional and unlawful taking of life, but also 
to take appropriate steps within its domestic legal system 
to safeguard the lives of those within its jurisdiction.191 
Construing the same article in Makaratzis v. Greece, the 
Court determined that this “involves a primary duty on the 
State to secure the right to life by putting in place an ap-
propriate legal and administrative framework to deter the 
commission of offences against the person, backed up by 
law-enforcement machinery for the prevention, suppres-
sion and punishment of breaches of such provisions”.192

103.  At the same time, the Court has recognized that the 
State party’s obligation in this regard is limited. In Mah-
mut Kaya v. Turkey, the Court found:

Bearing in mind the difficulties in policing modern societies, the 
unpredictability of human conduct and the operational choices which 
must be made in terms of priorities and resources, the positive obliga-
tion [of article 2, paragraph 1] must be interpreted in a way which does 
not impose an impossible or disproportionate burden on the authorities. 
Accordingly, not every claimed risk to life can entail for the authorities 
a Convention requirement to take operational measures to prevent that 
risk from materialising. For a positive obligation to arise, it must be 
established that the authorities knew or ought to have known at the time 
of the existence of a real and immediate risk to the life of an identified 
individual or individuals from the criminal acts of a third party and that 
they failed to take measures within the scope of their powers which, 
judged reasonably, might have been expected to avoid that risk.193

104.  The American Convention on Human Rights also 
contains no express obligation to “prevent” violations of 
the Convention. Even so, when construing the obligation 
of the States parties to “ensure” the free and full exercise 
of the rights recognized by the Convention,194 the Inter-
American Court of Human Rights has found that this obli-
gation implies a “duty to prevent”, which in turn requires 
the State party to pursue certain steps. Specifically, the 
Court in Velasquez Rodriguez v. Honduras found:

190 Ibid., para. 429.
191 Kiliç v. Turkey, No. 22492/93, European Court of Human Rights, 

ECHR 2000-III, para. 62.
192 Makaratzis v. Greece [GC], No.  50385/99, European Court of 

Human Rights, ECHR 2004-XI, para. 57.
193 Mahmut Kaya v. Turkey, No.  22535/93, European Court of 

Human Rights, ECHR 2000-III, para. 86; see also Osman v. the United 
Kingdom, European Court of Human Rights, Reports of Judgments and 
Decisions 1998-VIII, 28 October 1998, para. 116; Kerimova and others 
v. Russia, Nos. 17170/04 and five others, European Court of Human 
Rights, 3 May 2011, para. 246.

194 Article  1, paragraph  1, reads: “The States Parties to this Con-
vention undertake to respect the rights and freedoms recognized herein 
and to ensure to all persons subject to their jurisdiction the free and 
full exercise of those rights and freedoms, without any discrimination.”

166.  … This obligation implies the duty of States parties to 
organize the governmental apparatus and, in general, all the structures 
through which public power is exercised, so that they are capable of 
juridically ensuring the free and full enjoyment of human rights. As a 
consequence of this obligation, the States must prevent, investigate and 
punish any violation of the rights recognized by the Convention and, 
moreover, if possible attempt to restore the right violated and provide 
compensation as warranted for damages resulting from the violation…

174.  The State has a legal duty to take reasonable steps to prevent 
human rights violations and to use the means at its disposal to carry out 
a serious investigation of violations committed within its jurisdiction, 
to identify those responsible, to impose the appropriate punishment and 
to ensure the victim adequate compensation.

175.  This duty to prevent includes all those means of a legal, polit-
ical, administrative and cultural nature that promote the protection of 
human rights and ensure that any violations are considered and treated 
as illegal acts, which, as such, may lead to the punishment of those re-
sponsible and the obligation to indemnify the victims for damages. It is 
not possible to make a detailed list of all such measures, since they vary 
with the law and the conditions of each State party. Of course, while the 
State is obligated to prevent human rights abuses, the existence of a par-
ticular violation does not, in itself, prove the failure to take preventive 
measures. On the other hand, subjecting a person to official, repressive 
bodies that practice torture and assassination with impunity is itself a 
breach of the duty to prevent violations of the rights to life and physical 
integrity of the person, even if that particular person is not tortured or 
assassinated, or if those facts cannot be proven in a concrete case.195

105.  Similar reasoning has animated the Court’s 
approach to interpretation of article 6 of the Inter-Amer-
ican Convention to Prevent and Punish Torture. For ex-
ample, in Tibi v. Ecuador, the Court found that Ecuador 
violated article 6 when it failed to initiate formal investi-
gations after complaints of maltreatment of prisoners.196

5.  Publicists

106.  Publicists have also analysed these treaty obliga-
tions concerning prevention. With respect to the general 
obligation to prevent, a central focus of recent scholarship 
has been the 2007 judgment of the International Court of 
Justice in Application of the Convention on the Prevention 
and Punishment of the Crime of Genocide (Bosnia and 
Herzegovina v. Serbia and Montenegro).197 Owing to the 
absence of an express statement in the Genocide Conven-
tion that States parties shall not commit genocide, some 
scholars have debated whether the Court was correct in 
maintaining that the obligation is implicit in the obliga-
tion to “prevent”.198 Reflecting on a judgment in which 
he participated, however, former Judge Bruno Simma has 

195 Velasquez Rodriguez v. Honduras, Judgment, Series  C, No.  4, 
Inter-American Court of Human Rights, 29 July 1988, paras. 166 and 
174–175; see also Juan Humberto Sánchez v. Honduras, Judgment, 
Series C, No. 99, Inter-American Court of Human Rights, 7 June 2003, 
paras. 137 and 142; and Gómez-Paquiyauri Brothers v. Peru, Series C, 
No. 110, Inter-American Court of Human Rights, 8 July 2004, para. 155 
(finding that the State’s failure to effectively investigate allegations of 
torture and leaving acts unpunished meant that it had failed to take ef-
fective measures to prevent such acts from occurring, in violation of 
its obligations under the provisions of article 6 of the Inter-American 
Convention against Torture).

196 Tibi v. Ecuador, Judgment, Series  C, No.  114, Inter-American 
Court of Human Rights, 7 September 2004, para. 159; see also Gómez-
Paquiyauri (previous footnote), para. 155.

197 See footnote  6 above. See, e.g., Piqué, “Beyond territory, jur-
isdiction, and control: towards a comprehensive obligation to prevent 
crimes against humanity”; Weber, “The obligation to prevent in the pro-
posed convention examined in light of the obligation to prevent in the 
Genocide Convention”.

198 Compare Gaeta, “On what conditions can a State be held respon-
sible for genocide?”, with Tams, “Article I”, pp. 56–60; Seibert-Fohr, 
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indicated: “One of the more interesting questions finally 
put to rest in the 2007 judgment concerned whether States 
parties to the Convention are themselves under an obli-
gation not to commit genocide. The Court’s answer is a 
clear ‘yes’.”199

107.  With respect to the obligation to pursue specific 
measures of prevention, publicists tend to characterize 
the obligation as an obligation of conduct or means. Thus,

in relation to an obligation of means, the State may be bound to take 
positive measures of prevention or protection in order to obtain a par-
ticular goal …. The expressions used vary from one treaty to another 
(“take all measures”, “all appropriate measures to protect”, “necessary 
measures”, “effective measures”, “appropriate measures”, “do every-
thing possible”, “do everything in its power”, “exercise due diligence”), 
but their common feature is their general formulation and their lack of 
precise stipulation of the means to achieve the specified result.200 

108.  Other publicists have focused on the obligation to 
prevent as it exists in particular treaties, such as article I 
of the Genocide Convention201 or article 2, paragraph 1, 
of the Convention against Torture. For example, two par-
ticipants in the drafting of article 2, paragraph 1, of the 
Convention against Torture have analysed it as follows:

According to paragraph 1 of the article, … each State party shall 
take effective measures to prevent torture. The character of these meas-
ures is left to the discretion of the State concerned. It is merely indi-
cated that the measures may be legislative, administrative, judicial or of 
some other kind, but in any case they must be effective. The paragraph 
should also be compared with article 4 of the Convention, which specif-
ically requires legislative measures in order to make all acts of torture 
criminal offences punishable by appropriate penalties which take into 
account their grave nature.

The obligation under article 2 is not only to prohibit but to prevent 
acts of torture. This further emphasizes that the measures shall be ef-
fective: a formal prohibition is not sufficient, but the acts shall actually 
be prevented.

This does not mean, of course, that a State can guarantee that no act 
of torture will ever be committed in its territory. It is sufficient that the 
State does what can reasonably be expected from it in order to prevent 
such acts from occurring. If nevertheless such acts occur, other obli-
gations under the Convention become applicable, and the State may 
then be obliged under article 2, paragraph 1, to take further effective 
measures in order to prevent a repetition. Such measures may include 
changes of personnel in a certain unit, stricter supervision, the issue of 
new instructions, etc.202

109.  Still other publicists have analysed the obligation 
to prevent as expressed in case law. For example, one ana-
lysis of the Velasquez Rodriguez case203 finds: 

“The ICJ judgment in the ‘Bosnian Genocide’ case and beyond: a need 
to reconceptualise?”.

199 Simma, “Genocide and the International Court of Justice”, 
p. 264.

200 Economides, “Content of the obligation: obligations of means 
and obligations of result”, p. 378.

201 See, e.g., Schabas, Genocide in International Law: The Crime of 
Crimes, pp. 520–525; Tams, “Article I”, pp. 45–54; Ben-Naftali, “The 
obligation to prevent and punish genocide”, pp. 33–44.

202 Burgers and Danelius, The United Nations Convention against 
Torture: A Handbook on the Convention against Torture and Other 
Cruel, Inhuman or Degrading Treatment or Punishment, p. 123 (Burg-
ers, a member of the Netherlands delegation to the Commission on 
Human Rights, served as chair of the working group charged with 
drawing up the initial draft of the Convention; Danelius, a member of 
the Swedish delegation, was a member of that working group and wrote 
the initial draft).

203 Velasquez Rodriguez v. Honduras (see footnote 195 above).

The duty to prevent … includes all those means of a legal, polit-
ical, administrative and cultural nature that promote the protection of 
human rights and ensure that any violations are considered and treated 
as illegal acts, which, as such, may lead to the punishment of those 
responsible and the obligation to indemnify the victims for damages. 
The Court clarified, however, that while the State is obligated to pre-
vent human rights abuses, the existence of a particular violation did 
not, in itself, prove the failure to take preventive measures. On the other 
hand, subjecting a person to official, repressive bodies that practiced 
torture and assassination with impunity was itself a breach of the duty 
to prevent violations of the rights to life and physical integrity of the 
person, even if that particular person was not tortured or assassinated, 
or if those facts could not be proven in a concrete case.204 

110.  Publicists appear to recognize that the obligation 
to pursue specific measures to prevent does not actually 
dictate the specific steps that must be taken and instead 
accepts that such steps may vary according to the nature 
of the conduct being regulated and the context in which 
the State party is operating. Thus, one publicist has ana-
lysed the obligation to prevent as expressed by treaty-
monitoring bodies, in case law, and in other sources so 
as to sketch out specific measures that should be under-
taken by a State party to the International Convention for 
the Protection of All Persons from Enforced Disappear-
ance. Those measures included: (a) protective measures 
to prevent the enforced disappearance of persons not in 
detention; (b)  safeguards surrounding arrest and deten-
tion to prevent subsequent enforced disappearance; and 
(c) measures to prevent repetition of enforced disappear-
ance of persons when it occurs.205

B.  Obligation to prevent and punish 
crimes against humanity

111.  In the light of the above, there appear to be three 
important elements that might be captured in an initial 
draft article for a convention on crimes against hu-
manity. First, the draft article could contain an opening 
provision that speaks generally to the obligation of a 
State party both to prevent and punish crimes against 
humanity. Such a provision would signal at the outset 
the broad obligation being undertaken by States parties 
with respect to the particular offence of crimes against 
humanity. Second, the draft article could contain a fur-
ther provision addressing the obligation of the State 
party to pursue specific measures of prevention in the 
form of appropriate legislative, administrative, judicial 
or other measures. Consistent with prior treaties, this 
provision would only address the issue of prevention, 
since most of the remainder of the convention on crimes 
against humanity will address in greater detail specific 
measures that must be taken by the State party to pun-
ish crimes against humanity, including the obligations 
to incorporate crimes against humanity into national 
law and to exercise national jurisdiction over alleged 
offenders. Finally, a third provision of the draft article 
could address the non-derogable nature of the prohibi-
tion on crimes against humanity, an important statement 
at the outset of the convention that would highlight the 
seriousness of this offence. Each of these elements is 
discussed below.

204 Ramcharan, The Fundamentals of International Human Rights 
Treaty Law, p.  99. For an analysis of the “reasonableness” standard 
articulated by both the European and Inter-American courts, see Ver-
meulen, Enforced Disappearance …, pp. 265–268.

205 Vermeulen, Enforced Disappearance …, pp. 268–312.
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1.  General obligation to prevent and punish

112.  Based on the prior treaty practice recounted above, 
there are various ways that a general obligation to prevent 
and punish might be expressed in a convention on crimes 
against humanity. The provisions contained in the Geno-
cide Convention and the 1949 Geneva Conventions were 
early efforts at identifying such an obligation. Even so, 
the approach in article  I of the Genocide Convention—
“confirming” genocide to be a crime under international 
law and calling upon States parties to pursue steps to pre-
vent and punish such conduct—remains a useful model 
for a general obligation in a convention to prevent crimes 
against humanity. Again, that formulation is: “The Con-
tracting Parties confirm that genocide, whether commit-
ted in time of peace or in time of war, is a crime under 
international law which they undertake to prevent and to 
punish.” Using such a formulation would “confirm” that 
crimes against humanity currently violate customary inter- 
national law; would clearly confirm its historical develop-
ment as a crime that arises whether committed in time of 
peace or war; and would generally presage what follows 
in subsequent provisions that call upon States parties to 
take specific steps, such as adopting any necessary na-
tional criminal legislation. Further, using such a formu-
lation would help in harmonizing the draft articles with 
a widely adhered-to convention on another core crime of 
international law (as at January 2015, there are 146 States 
parties to the Genocide Convention).

113.  The words “undertake to” remain appropriate, 
given the analysis of the International Court of Justice 
that “the ordinary meaning of the word ‘undertake’ is to 
give a formal promise, to bind or engage oneself, to give a 
pledge or promise, to agree, to accept an obligation”.206 As 
discussed above, this obligation consists of two types of 
obligations: (a) an obligation for the State not to commit 
such acts through its own organs or persons over whom 
they have control such that their conduct is attributable to 
the State under international law; and (b) an obligation for 
the State to employ the reasonable means at its disposal, 
when necessary, appropriate and lawful, to prevent oth-
ers not directly under its authority from committing such 
acts.207 The formulation contained in article I of the Geno-
cide Convention is not, by its terms, limited in geographic 
scope. As such, it prohibits a State party from commit-
ting genocide outside territory under its jurisdiction, and 
imposes an obligation to act with respect to other actors 
outside such territory, subject to the important parameters 
discussed above. 

2.  Specific measures for prevention

114.  At the same time, as noted above, an obligation 
exists in numerous treaties that requires States parties to 
pursue specific types of measures to prevent the crime. 
One widely adhered-to formulation is found in article 2, 
paragraph  1, of the Convention against Torture (as at 
January 2015, 156 States have adhered to this Conven-
tion), which provides that: “Each State Party shall take 

206 Application of the Convention on the Prevention and Punishment 
of the Crime of Genocide (Bosnia and Herzegovina v. Serbia and Mon-
tenegro) (see footnote 6 above), para. 162.

207 Ibid., para. 166.

effective legislative, administrative, judicial or other 
measures to prevent acts of torture in any territory under 
its jurisdiction.”208

115.  During the drafting of the Convention against 
Torture, this language was understood to provide flex-
ibility and discretion to each State party as to the charac-
ter of the measures to be taken, so long as they promote 
the basic objectives of the treaty.209 By referring to acts 
occurring “in any territory under its jurisdiction”, the 
language is broader than a reference solely to conduct 
occurring in the State’s “territory”,210 but narrower than 
language that could suggest an obligation upon the State 
to develop legislative, administrative, judicial or other 
measures to prevent any conduct worldwide. “Territory 
under its jurisdiction” includes sovereign territory, ves-
sels and aircraft of the State’s nationality and occupied 
and other territory under its jurisdiction.211 Such a geo-
graphic formulation appears to be supported in many 
contemporary treaties in addition to the Convention 
against Torture;212 by establishing an obligation upon 
States to take specific measures to prevent conduct “in 
territory under its jurisdiction”, the language focuses 
the obligation on areas where the State has a day-to-day 
ability to act and avoids suggesting a more open-ended 
and therefore perhaps less clear obligation with respect 
to the adoption of specific measures. 

116.  As noted above, the specific measures that must be 
taken will depend in part on the context and risks at issue 
for any given State party. Nevertheless, such an obliga-
tion normally would oblige the State party to: (a) adopt 
national laws, establish institutions and adopt policies ne-
cessary to establish awareness of the criminality of the act 
and to promote early detection of any risk of its commis-
sion; (b) continually to keep those laws and policies under 
review and as necessary improve them; (c) pursue initia-
tives that educate governmental officials as to the State’s 
obligations under the convention; (d)  develop training 
programmes for police, military, militia and other relevant 
personnel as necessary to help prevent the commission of 
crimes against humanity; and (e) once the proscribed act 
is committed, fulfil in good faith other obligations within 
the convention that require the State party to investigate 
and either prosecute or extradite offenders, since doing so 

208 Article  2, para.  3, provides: “An order from a superior officer 
or a public authority may not be invoked as a justification of torture.” 
The issue raised by this provision will be addressed in a future report 
of the Special Rapporteur in the context of the State party’s obligation 
to ensure that a crime against humanity constitutes an offence under its 
criminal law.

209 See ibid.
210 See, e.g., Convention on the Prevention and Punishment of 

Crimes against Internationally Protected Persons, including Diplomatic 
Agents, art. 4 (a) (obliging States to take “all practicable measures to 
prevent preparations in their respective territories for the commission 
of” offences); International Convention against the Taking of Hostages, 
art. 4 (a) (same); Convention on the Safety of United Nations and Asso-
ciated Personnel, art. 11 (a) (same).

211 Nowak and McArthur, The United Nations Convention against 
Torture: A Commentary, pp. 116–117.

212 See, e.g., International Convention on the Elimination of All 
Forms of Racial Discrimination, art. 3 (obliging States to “undertake to 
prevent … all practices of this nature in territories under their jurisdic-
tion”); Inter-American Convention to Prevent and Punish Torture, art. 6 
(obliging States to “take effective measures to prevent … torture within 
their jurisdiction”).
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serves, in part, to deter future acts by others. Such meas-
ures, of course, may already be in place for most States, 
since the underlying wrongful acts associated with crimes 
against humanity (murder, torture, etc.) are already pro-
scribed in most national legal systems.

117.  The general and more specific obligations to pre-
vent crimes against humanity on the basis of the above-
quoted texts would build upon obligations that already 
exist to prevent the underlying wrongful acts from occur-
ring even on an isolated basis. When combining them in 
a single draft article, the texts might be harmonized by 
referring to “Each State Party” (used in the Convention 
against Torture) rather than “The Contracting Parties” 
(used in the Genocide Convention).

3.  Non-derogation provision

118.  As previously noted, general and specific obliga-
tions on prevention are often accompanied by a further 
provision indicating that no exceptional circumstances 
(such as the existence of an armed conflict or a public 
emergency) may be invoked as a justification for the 
offence. Such a general statement is often placed at the 
outset of a treaty that addresses serious crimes, which has 
the advantage of stressing that the obligation not to com-
mit the offence is non-derogable in nature.

119.  For example, article  2, paragraph  2, of the Con-
vention against Torture makes clear that no exceptional 
situation may be invoked to justify acts of torture; hence, 
the obligation set forth is non-derogable in nature.213 
Specifically, that paragraph provides: “No exceptional 
circumstances whatsoever, whether a state of war or a 
threat of war, internal political instability or any other 
public emergency, may be invoked as a justification of 

213 See Burgers and Danelius, The United Nations Convention 
against Torture …, p. 124; Nowak and McArthur, The United Nations 
Convention against Torture: A Commentary, pp. 116–117.

torture.”214 Comparable language may be found in other 
treaties addressing serious crimes at the global or regional 
level. For example, article 1, paragraph 2, of the Interna-
tional Convention for the Protection of All Persons from 
Enforced Disappearance contains the same language, 
while article 5 of the Inter-American Convention to Pre-
vent and Punish Torture contains comparable language. 
One advantage of this formulation with respect to crimes 
against humanity is that it is drafted in a manner that can 
speak to the conduct of either State or non-State actors.

C.  Draft article 1: Prevention and 
punishment of crimes against humanity

120.  Bearing these considerations in mind, the Special 
Rapporteur proposes the following draft article:

“Draft article 1.  Prevention and punishment 
of crimes against humanity

“1.  Each State Party confirms that crimes against 
humanity, whether committed in time of peace or in 
time of war, are crimes under international law which 
it undertakes to prevent and punish.

“2.  Each State Party shall take effective legisla-
tive, administrative, judicial or other measures to pre-
vent crimes against humanity in any territory under its 
jurisdiction.

“3.  No exceptional circumstances whatsoever, 
whether a state of war or a threat of war, internal polit-
ical instability or any other public emergency, may be 
invoked as a justification of crimes against humanity.”

214 Article  2, para.  3, of the Convention against Torture provides: 
“An order from a superior officer or a public authority may not be 
invoked as a justification of torture”. The issue raised by this provision 
will be addressed in a future report of the Special Rapporteur in the 
context of the State party’s obligation to ensure that a crime against 
humanity constitutes an offence under its criminal law.

Chapter V

Definition of crimes against humanity

121.  As indicated in chapter II above, the definition of 
crimes against humanity has been the subject of differ-
ent formulations over the past century. The most widely 
accepted formulation, however, is that of article 7 of the 
Rome Statute, which was built upon the formulations 
articulated in the Nürnberg and Tokyo Charters, the Nürn-
berg Principles, the 1954 draft code of offences against 
the peace and security of mankind, the statute of the Inter-
national Tribunal for the Former Yugoslavia, the statute of 
the International Criminal Tribunal for Rwanda, the Com-
mission’s 1994  draft statute for an international crim-
inal court,215 and the Commission’s 1996 draft Code of 
Crimes against the Peace and Security of Mankind. Art-
icle 7 of the Rome Statute reflects an agreement reached 
among the 122 States that were party to the Statute as at 
January 2015. 

215 Yearbook … 1994, vol. II (Part Two), para. 91.

122.  While from time to time the view is expressed that 
article 7 might be improved and, although disagreements 
may exist regarding whether it reflects customary inter-
national law216 or what constitutes the best interpretation 

216 See, e.g., Cassese, “Crimes against humanity”, p. 375. For ex-
ample, while a “policy” element appears in article  7, the Appeals 
Chamber of the International Tribunal for the Former Yugoslavia 
maintained in 2002 in the Kunarac case that there is “nothing” in 
customary international law that requires a policy element and, 
rather, an “overwhelming” case against it. Prosecutor v. Kunarac, 
Case No.  IT-96-23, Judgment, Appeals Chamber, International Tri-
bunal for the Former Yugoslavia, 12  June 2002, Judicial Reports 
2002 (hereinafter, “Kunarac 2002”), para.  98; see also Mettraux, 
“Crimes against humanity in the jurisprudence of the International 
Criminal Tribunals for the former Yugoslavia and for Rwanda”, 
pp.  270−282. Yet with the passage of time and the adherence of a 
large number of States to the Rome Statute, it seems likely that art-
icle 7 is having an effect in crystallizing customary international law. 
See generally Baxter, “Multilateral treaties as evidence of customary 
international law”. 
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of some of its aspects,217 there can be little doubt that art-
icle 7 has very broad support among States as a defini-
tion of crimes against humanity. Indeed, every State that 
addressed this issue before the Sixth Committee in 2014 
maintained that the Commission should not adopt a def-
inition of “crimes against humanity” for a new convention 
that differs from article 7 of the Rome Statute.218 More-
over, any convention that seeks in part to promote the 
complementarity regime of the Rome Statute should use 
the article 7 definition so as to foster national laws that are 
in harmony with the Rome Statute. More generally, using 
the article 7 definition would help minimize undesirable 
fragmentation in the field of international criminal law.

123.  Article 7 of the Rome Statute provides:

Article 7.  Crimes against humanity

1.  For the purpose of this Statute, “crimes against humanity” 
means any of the following acts when committed as part of a wide-
spread or systematic attack directed against any civilian population, 
with knowledge of the attack:

(a)  Murder;

(b)  Extermination;

(c)  Enslavement;

(d)  Deportation or forcible transfer of population;

(e)  Imprisonment or other severe deprivation of physical liberty in 
violation of fundamental rules of international law;

(f)  Torture;

(g)  Rape, sexual slavery, enforced prostitution, forced pregnancy, 
enforced sterilization, or any other form of sexual violence of compar-
able gravity;

(h)  Persecution against any identifiable group or collectivity on 
political, racial, national, ethnic, cultural, religious, gender as defined in 
paragraph 3, or other grounds that are universally recognized as imper-
missible under international law, in connection with any act referred to 
in this paragraph or in connection with any act referred to in this para-
graph or any crime within the jurisdiction of the Court;

(i)  Enforced disappearance of persons;

(j)  The crime of apartheid;

(k)  Other inhumane acts of a similar character intentionally caus-
ing great suffering, or serious injury to body or to mental or physical 
health.

2.  For the purpose of paragraph 1:

(a)   “Attack directed against any civilian population” means a 
course of conduct involving the multiple commission of acts referred to 

217 See, e.g., Robinson, “The draft convention on crimes against hu-
manity: what to do with the definition?”, p. 105 (but concluding that 
“the arguments for crafting a new definition are widely seen to be out-
weighed by the benefits of using the established definition in article 7” 
of the Rome Statute).

218 See Austria, Official Records of the General Assembly, Sixty-ninth 
Session, Sixth Committee, 19th  meeting (A/C.6/69/SR.19), para.  111; 
Croatia, ibid., 20th  meeting (A/C.6/69/SR.20), para.  94; Finland (on 
behalf of the Nordic countries), ibid., 19th meeting (A/C.6/69/SR.19), 
para. 81; Italy, ibid., 22nd meeting (A/C.6/69/SR.22), para. 53; Poland, 
ibid., 20th  meeting (A/C.6/69/SR.20), para.  36; New Zealand, ibid., 
21st  meeting (A/C.6/69/SR.21), para.  33; Republic of Korea, ibid., 
para. 45; and Mongolia, ibid., 24th meeting (A/C.6/69/SR.24), para. 94. 
Similar views were expressed in the interventions made in 2013 on 
this issue. See, e.g., Norway (on behalf of the Nordic countries), ibid., 
Sixty-eighth Session, Sixth Committee, 17th meeting (A/C.6/68/SR.17), 
para. 38 (“agreed language under the Rome Statute must not be opened 
for reconsideration; the definition of crimes against humanity in article 7 
must be retained as the material basis for any further work on the topic.”).

in paragraph 1 against any civilian population, pursuant to or in further-
ance of a State or organizational policy to commit such attack;

(b)  “Extermination” includes the intentional infliction of condi-
tions of life, inter alia the deprivation of access to food and medicine, 
calculated to bring about the destruction of part of a population; 

(c)  “Enslavement” means the exercise of any or all of the powers 
attaching to the right of ownership over a person and includes the exer-
cise of such power in the course of trafficking in persons, in particular 
women and children; 

(d)  “Deportation or forcible transfer of population” means forced 
displacement of the persons concerned by expulsion or other coercive 
acts from the area in which they are lawfully present, without grounds 
permitted under international law; 

(e)  “Torture” means the intentional infliction of severe pain or suf-
fering, whether physical or mental, upon a person in the custody or 
under the control of the accused; except that torture shall not include 
pain or suffering arising only from, inherent in or incidental to, lawful 
sanctions; 

(f)  “Forced pregnancy” means the unlawful confinement of a 
woman forcibly made pregnant, with the intent of affecting the ethnic 
composition of any population or carrying out other grave violations of 
international law. This definition shall not in any way be interpreted as 
affecting national laws relating to pregnancy; 

(g)  “Persecution” means the intentional and severe deprivation of 
fundamental rights contrary to international law by reason of the iden-
tity of the group or collectivity; 

(h)  “The crime of apartheid” means inhumane acts of a character 
similar to those referred to in paragraph 1, committed in the context of 
an institutionalized regime of systematic oppression and domination by 
one racial group over any other racial group or groups and committed 
with the intention of maintaining that regime; 

(i)  “Enforced disappearance of persons” means the arrest, detention 
or abduction of persons by, or with the authorization, support or acquies-
cence of, a State or a political organization, followed by a refusal to ac-
knowledge that deprivation of freedom or to give information on the fate 
or whereabouts of those persons, with the intention of removing them 
from the protection of the law for a prolonged period of time.

3.  For the purpose of this Statute, it is understood that the term 
“gender” refers to the two sexes, male and female, within the context 
of society. The term “gender” does not indicate any meaning different 
from the above. 

124.  As noted in chapter  II above, early definitions of 
crimes against humanity required that the underlying 
acts be accomplished in connection with armed conflict, 
most likely in part to address concerns about whether the 
crime was well-settled in international law, and in part to 
distinguish international crimes from large-scale, violent 
national crimes.219 While the statute of the International 
Tribunal for the Former Yugoslavia maintained the armed 
conflict connection because that statute was crafted in the 
context of such a conflict, since 1993 that connection has 
disappeared from the statutes of international criminal 
tribunals, including the Rome Statute.220 In its place are 
the “chapeau” requirements that the crime be committed 
within the context of a widespread or systematic attack 
directed against a civilian population in furtherance of a 
State or organizational policy to commit such an attack. 

A.  “Widespread or systematic” attack

125.  The requirement that there be a “widespread or 
systematic attack” first appeared in the statute of the 

219 Bassiouni, Crimes against Humanity: Historical Evolution and 
Contemporary Application, p. 21.

220 Ambos and Wirth, “The current law of crimes against hu-
manity …”, pp. 3–13.

http://undocs.org/A/C.6/69/SR.19
http://undocs.org/A/C.6/69/SR.20
http://undocs.org/A/C.6/69/SR.19
http://undocs.org/A/C.6/69/SR.22
http://undocs.org/A/C.6/69/SR.20
http://undocs.org/A/C.6/69/SR.21
http://undocs.org/A/C.6/69/SR.24
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International Tribunal for Rwanda,221 though some deci-
sions of the International Tribunal for the Former Yugo-
slavia maintained that the requirement was implicit even 
in the that Court’s statute, given the inclusion of such 
language in the report of the Secretary-General propos-
ing the statute.222 Jurisprudence of both courts maintained 
that the conditions of “widespread” and “systematic” 
were disjunctive rather than conjunctive requirements; 
either condition may be met to establish the existence of 
the crime.223 For example, the Trial Chamber of the Inter-
national Tribunal for Rwanda in the Akayesu case found: 
“The act can be part of a widespread or systematic attack 
and need not be a part of both.”224 This reading of the 
widespread/systematic requirement is also reflected in 
the Commission’s commentary to the 1996 draft Code of 
Crimes against the Peace and Security of Mankind, where 
it stated that “an act could constitute a crime against hu-
manity if either of these conditions [of systematicity or 
scale] is met”.225

126.  When this standard was considered for the Rome 
Statute, some States expressed the view that the condi-
tions of “widespread” and “systematic” should be con-
junctive requirements—that they both should be present 

221 See chapter II above. Unlike the English version, the French ver-
sion of article 3 the statute of the International Tribunal for Rwanda 
used a conjunctive formulation (“généralisée et systématique” [wide-
spread and systematic]). In the Akayesu case, the Trial Chamber indi-
cated: “In the original French version of the Statute, these requirements 
were worded cumulatively  …, thereby significantly increasing the 
threshold for application of this provision. Since customary interna-
tional law requires only that the attack be either widespread or sys-
tematic, there are sufficient reasons to assume that the French version 
suffers from an error in translation.” Akayesu (see footnote 79 above), 
para. 579, footnote 149.

222 Tadić 1997 (see footnote  108 above), para.  646; Prosecutor v. 
Tihomir Blaškić, Case No.  IT-95-14-T, Judgment, International Tri-
bunal for the Former Yugoslavia, 3 March 2000, Judicial Reports 2000, 
para. 202; see Sluiter, “ ‘Chapeau elements’ of crimes against humanity 
in the jurisprudence of the UN ad hoc tribunals”.

223 See, e.g., Akayesu (see footnote 79 above), para. 579; Prosecutor 
v. Clément Kayishema and Obed Ruzindana, Case No.  ICTR-95-1, 
Judgment, Trial Chamber, International Tribunal for Rwanda, 21 May 
1999, Reports of Orders, Decisions and Judgements 1999, para. 123  
(“[t]he attack must contain one of the alternative conditions of being 
widespread or systematic”); Prosecutor v. Mile Mrkšić, Miroslav Radić 
and Veselin Šljivančanin, Case No. IT-95-13/1, Judgment, Trial Cham-
ber, International Tribunal for the Former Yugoslavia, 27  September 
2007, para. 437 (“[T]he attack must be widespread or systematic, the 
requirement being disjunctive rather than cumulative”); Tadić 1997 
(see footnote 108 above), para. 648 (“[E]ither a finding of widespread-
ness … or systematicity … fulfils this requirement.”).

224 Akayesu (see footnote 79 above), para. 579.
225 Para. (4) of the commentary to article 18 of the draft Code, Year-

book … 1996, vol.  II (Part Two), para. 50, at p. 47. See also Report 
of the Ad Hoc Committee on the Establishment of a Permanent Inter-
national Criminal Court, Official Records of the General Assembly, 
Fiftieth Session, Supplement No.  22 (A/50/22), para.  78 (“elements 
that should be reflected in the definition of crimes against humanity in-
cluded…[that] the crimes usually involved a widespread or* systematic 
attack”); Yearbook … 1995, vol. II (Part Two), para. 90 (“the concepts 
of ‘systematic’ and ‘massive’ violations were complementary elements 
of the crimes concerned”); para.  (14) of the commentary to the draft 
article 20 of the draft statute for an international criminal court, Year-
book … 1994, vol. II (Part Two), para. 91, at p. 40 (“the definition of 
crimes against humanity encompasses inhumane acts of a very serious 
character involving widespread or* systematic violations”); para. (3) of 
the commentary to draft article 21 of the draft code of crimes against 
the peace and security of mankind as adopted on first reading, Year-
book … 1991, vol. II (Part Two), chap. IV, sect. D, at p. 103 (“[e]ither 
one of these aspects—systematic or mass scale—in any of the acts enu-
merated … is enough for the offence to have taken place”).

to establish the existence of the crime—because otherwise 
the standard would be overinclusive.226 Indeed, if “wide-
spread” commission of acts alone were sufficient, these 
States maintained that spontaneous waves of widespread, 
but unrelated, crimes would constitute crimes against 
humanity.227 Owing to that concern, a compromise was 
developed that involved adding to article 7, paragraph 2 (a),  
a definition of “attack” which, as discussed below, con-
tains a policy element.228 

127.  Case law of the International Criminal Court has 
affirmed that the conditions of “widespread” and “system-
atic” are disjunctive. For example, in its Kenya Author-
ization Decision, Pre-Trial Chamber II of the Court stated 
that “this contextual element [of widespread or system-
atic] applies disjunctively, such that the alleged acts must 
be either widespread or systematic to warrant classifica-
tion as crimes against humanity”.229 

128.  The first condition requires that the attack be “wide-
spread”. According to the Trial Chamber of the Interna-
tional Tribunal for the Former Yugoslavia in Kunarac, “the 
adjective ‘widespread’ connotes the large-scale nature of 
the attack and the number of targeted persons”.230 As such, 
this requirement refers to a “multiplicity of victims”231 

226 See United Nations Diplomatic Conference of Plenipotentiar-
ies on the Establishment of an International Criminal Court, Rome, 
15  June–17  July 1998, Official Records, vol.  II (A/CONF.183/13 
(Vol.  II)), summary record of the 3rd  meeting, document A/
CONF.183/C.1/SR.3, para.  45 (India), para.  90 (United Kingdom 
of Great Britain and Northern Ireland), para.  96 (France), para.  108 
(Thailand), para.  120 (Egypt), para.  136 (Islamic Republic of Iran), 
para. 172 (Turkey); and summary record of the 4th meeting, document 
A/CONF.183/C.1/SR.4, para. 5 (Russian Federation), para. 17 (Japan); 
Van Schaack, “The definition of crimes against humanity …”, p. 844.

227 Robinson, “Defining ‘crimes against humanity’ at the Rome 
Conference”, p. 47.

228 Hwang, “Defining crimes against humanity in the Rome Statute of 
the International Criminal Court”, p. 497; DeGuzman, “The Road from 
Rome: the developing law of crimes against humanity”, p. 372 (citing 
the author’s notes of debate, Committee of the Whole (17 June 1998), 
taken while the author was a legal advisor on the delegation of Sen-
egal to the Rome Conference); Van Schaack, “The definition of crimes 
against humanity …”, pp. 844–845.

229 See Decision Pursuant to Article 15 of the Rome Statute on the 
Authorization of an Investigation into the Situation in the Republic of 
Kenya, Case No.  ICC-01/09, Pre-Trial Chamber, International Crim-
inal Court, 31 March 2010, para. 94; see also Prosecutor v. Jean-Pierre 
Bemba Gombo, Case No. ICC-01/05-01/08, Decision Pursuant to Art-
icle 61 (7) (a) and (b) of the Rome Statute on the Charges, Pre-Trial 
Chamber II, International Criminanl Court, 15 June 2009, para. 82.

230 Prosecutor v. Dragoljub Kunarac, Radomir Kovac and Zoran 
Vukovic, Case No.  IT-96-23, Judgment, Trial Chamber, International 
Tribunal for the Former Yugoslavia, 22  February 2001 para.  428 
(hereinafter, “Kunarac 2001”); see Prosecutor v. Germain Katanga 
and Mathieu Ngudjolo Chui, Case No.  ICC-01/04-01/07, Decision 
on the Confirmation of Charges, Pre-Trial Chamber, International 
Criminal Court, 30 September 2008, para. 394 (hereinafter, “Katanga 
2008”); see also Prosecutor v. Dario Kordić and Mario Ćerkez, Case 
No. IT-95-14/2-A, Judgment, Appeals Chamber, International Tribunal 
for the Former Yugoslavia, 17 December 2004, para. 94 (hereinafter, 
“Kordić 2004”); Prosecutor v. Vidoje Blagojević and Dragan Jokić, 
Case No. IT-02-60-T, Judgment, Trial Chamber, International Tribunal 
for the Former Yugoslavia, 17 January 2005, para. 545–546.

231 Bemba (see footnote 229 above), para. 83; article 18 of the draft 
Code of Crimes against the Peace and Security of Mankind and com-
mentary thereto, Yearbook … 1996, vol. II (Part Two), para. 50, at p. 47 
(using the phrase “on a large scale” instead of widespread); Akayesu 
(see footnote  79 above), para.  580; Kayishema (see footnote  223 
above), para.  123; see also Mrkšić (footnote  223 above), para.  437 
(“widespread refers to the large scale nature of the attack and the num-
ber of victims”).
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and excludes isolated acts of violence,232 such as murder 
directed against individual victims by persons acting on 
their own volition rather than as part of a broader initia-
tive. At the same time, a single act committed by an indi-
vidual perpetrator can constitute a crime against humanity 
if it occurs within the context of a broader campaign.233 
There is no specific numerical threshold of victims that 
must be met for an attack to be “widespread”; rather, the 
determination is dependent on the size of the civilian 
population that was allegedly attacked.234 For example, in 
Kunarac, the Appeals Chamber of the International Tri-
bunal for the Former Yugoslavia identified the following 
test for determining whether an attack is widespread:

A Trial Chamber must therefore “first identify the population which 
is the object of the attack and, in light of the means, methods, resources 
and result of the attack upon the population, ascertain whether the 
attack was indeed widespread …” The consequences of the attack upon 
the targeted population, the number of victims, the nature of the acts … 
could be taken into account to determine whether the attack satisfies 
either or both requirements of a “widespread” or “systematic” attack 
vis-à-vis this civilian population.235 

129.  “Widespread” can also have a geographical dimen-
sion, with the attack occurring in different locations.236 
Thus, in the Bemba case, Pre-Trial Chamber  II of the  
International Criminal Court found that there was suffi-
cient evidence to establish that an attack was “widespread” 
on the basis of reports of attacks in various locations over 
a large geographical area, including evidence of thou-
sands of rapes, mass grave sites and a large number of 
victims.237 Yet a large geographic area is not required; 
the International Tribunal for the Former Yugoslavia has 
found that the attack can be in a small geographic area 
against a large number of civilians.238 

130.  In its Kenya Authorization Decision, Pre-Trial 
Chamber II of the International Criminal Court indicated 
that “[t]he assessment is neither exclusively quantitative 
nor geographical, but must be carried out on the basis 
of the individual facts”.239 An attack may be widespread 

232 See Prosecutor v. Bosco Ntaganda, Case No. ICC-01/04-02/06, 
Decision on the Prosecutor’s Application under Article  58, Pre-Trial 
Chamber  II, International Criminal Court, 13  July 2012, para.  19; 
Prosecutor v. Ahmad Muhammad Harun (“Ahmad Harun”) and Ali 
Muhammad al Abd-Al-Rahman (“Au Kushayb”), Case No. ICC-02/05-
01/07, Decision on the Prosecution Application under Article 58 (7) of 
the Statute, Pre-Trial Chamber I, International Criminal Court, 27 April 
2007, para. 62; see also Prosecutor v. Georges Anderson Nderubumwe 
Rutaganda, Case No.  ICTR-96-3-T, Judgment, Trial Chamber, Inter-
national Tribunal for Rwanda, 6 December 1999, paras. 67–69; Kay-
ishema (footnote  223 above), paras.  122–123; article  18 of the draft 
Code of Crimes against the Peace and Security of Mankind and com-
mentary thereto, Yearbook … 1996, vol. II (Part Two), para. 50, at p. 47; 
draft article 21 of the draft code of crimes against the peace and security 
of mankind as adopted on first reading and commentary thereto, Year-
book … 1991, vol. II (Part Two), chap. IV, sect. D, at p. 103.

233 Kupreškić 2000 (see footnote 47 above), para. 550; Tadić 1997 
(see footnote 108 above), para. 649.

234 See Kunarac 2002 (footnote 216 above), para. 95.
235 Ibid.
236 See, e.g., Ntaganda (footnote 232 above), para. 30; Prosecutor 

v. William Samoei Ruto, Kiprono Kosgey and Joshua Arap Sang, Case 
No. ICC-01/09-01/11, Decision on the Confirmation of Charges Pursu-
ant to Article 61 (7) (a) and (b) of the Rome Statute, Pre-Trial Cham-
ber II, International Criminal Court, 23 January 2012, para. 177.

237 Bemba (see footnote 229 above), paras. 117–124.
238 Blaškić (see footnote 222 above), para.  206; Kordić 2004 (see 

footnote 230 above), para. 94.
239 Kenya Authorization Decision (see footnote 229 above), para. 95.

owing to the cumulative effect of multiple inhumane acts 
or the result of a single inhumane act of great magnitude.240 

131.  The second, alternative condition requires that the 
attack be “systematic”. In its commentary to the 1996 
draft Code of Crimes against the Peace and Security of 
Mankind, the Commission stated that the requirement of 
“systematic” means that the inhumane acts are committed 
“pursuant to a preconceived plan or policy” and that the 
“implementation of this plan or policy could result in the 
repeated or continuous commission of inhumane acts”.241 
Like “widespread”, the term “systematic” excludes iso-
lated or unconnected acts of violence,242 and jurispru-
dence from the International Tribunal for the Former 
Yugoslavia, the International Tribunal for Rwanda and 
the International Criminal Court reflects a similar under-
standing of what is meant by the term. The International 
Tribunal for the Former Yugoslavia defined “systematic” 
as “the organised nature of the acts of violence and the 
improbability of their random occurrence”243 and found 
that evidence of a pattern or methodical plan establishes 
that an attack was systematic.244 Thus, the Appeals Cham-
ber in Kunarac confirmed that “ ‘patterns of crimes—that 
is the non-accidental repetition of similar criminal con-
duct on a regular basis—are a common expression of 
such systematic occurrence’ ”.245 The Trial Chamber in 
Kunarac found that there was a systematic attack on the 
Muslim civilian population on the basis of evidence of a 
consistent pattern: once the Serb forces had control of a 
town or village, they would ransack or burn down Mus-
lim apartments or houses; they would then round up or 
capture Muslim villagers, who were sometimes beaten or 
killed during the process; and the men and women would 
be separated and kept in various detention centres or pris-
ons.246 Likewise, the International Tribunal for Rwanda 
has defined “systematic” as organized conduct following 
a consistent pattern or pursuant to a policy or plan.247 

240 Para.  (4) of the commentary to article 18 of the draft Code of 
Crimes against the Peace and Security of Mankind, Yearbook … 1996, 
vol. II (Part Two), para. 50, at p. 47; see also Bemba (see footnote 229 
above), para. 83 (finding that widespread “entails an attack carried out 
over a large geographical area or an attack in a small geographical area 
directed against a large number of civilians”).

241 Para.  (3) of the commentary to article 18 of the draft Code of 
Crimes against the Peace and Security of Mankind, Yearbook … 1996, 
vol.  II (Part Two), para.  50, at p.  47; see also para.  (3) of the com-
mentary to draft article 21 of the draft code of crimes against the peace 
and security of mankind as adopted on first reading, Yearbook … 1991, 
vol. II (Part Two), chap. IV, sect. D, at p. 103 (“The systematic element 
relates to a constant practice or to a methodical plan to carry out such 
violations.”).

242 See article 18 of the draft Code of Crimes against the Peace and 
Security of Mankind and commentary thereto, Yearbook … 1996, vol. II 
(Part Two), para. 50, at p. 47; draft article 21 of the draft code of crimes 
against the peace and security of mankind as adopted on first reading 
and the commentary thereto, Yearbook  … 1991, vol.  II (Part  Two), 
chap. IV, sect. D, at p. 103.

243 Mrkšić (see footnote 223 above), para. 437; Kunarac 2001 (see 
footnote 230 above), para. 429.

244 See, e.g., Tadić 1997 (footnote 108 above), para. 648.
245 Kunarac 2002 (see footnote 216 above), para. 94.
246 Kunarac 2001 (see footnote 230 above), paras. 573 and 578.
247 Akayesu (see footnote 79 above), para. 580 (“ ‘systematic’ may 

be defined as thoroughly organized and following a regular pattern on 
the basis of a common policy”); Kayishema (see footnote 223 above), 
para. 123 (“systematic attacks means an attack carried out pursuant to a 
preconceived policy or plan”).
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132.  Consistent with jurisprudence of the International 
Tribunal for the Former Yugoslavia and the International 
Tribunal for Rwanda, Pre-Trial Chamber I of the Interna-
tional Criminal Court found in Harun that “ ‘systematic’ 
refers to ‘the organised nature of the acts of violence and 
the improbability of their random occurrence’ ”.248 Pre-
Trial Chamber I found in Katanga that the term 

has been understood as either an organised plan in furtherance of a 
common policy, which follows a regular pattern and results in a con-
tinuous commission of acts, or as “patterns of crimes” such that the 
crimes constitute a “non-accidental repetition of similar criminal con-
duct on a regular basis”.249 

In applying the standard in Ntaganda, Pre-Trial Cham-
ber II found an attack to be systematic since 

the perpetrators employed similar means and methods to attack the dif-
ferent locations: they approached the targets simultaneously, in large 
numbers, and from different directions, they attacked villages with 
heavy weapons, and systematically chased the population by similar 
methods, hunting house by house and into the bushes, burning all prop-
erties and looting.250 

B.  “Directed against any civilian population”

133.  The second general requirement of article 7 of the 
Rome Statute is that the act must be committed as part 
of an attack “directed against any civilian population”. 
Article  7, paragraph  2 (a), of the Rome Statute defines 
“attack directed against any civilian population” for the 
purpose of paragraph 1 as “a course of conduct involv-
ing the multiple commission of acts referred to in [] para-
graph 1 against any civilian population, pursuant to or in 
furtherance of a State or organizational policy to commit 
such attack”.251 Moreover, jurisprudence from the Inter-
national Tribunal for the Former Yugoslavia, the Interna-
tional Tribunal for Rwanda and the International Criminal 
Court has construed the meaning of each of those terms: 
“directed against”, “any”, “civilian” and “population”.

134.  The International Tribunal for the Former Yugo-
slavia has established that the phrase “directed against” 
requires that a civilian population be the intended primary 
target of the attack, rather than an incidental victim.252 
Pre-Trial Chamber II of the International Criminal Court 
subsequently adopted this interpretation in the Bemba 
case and the Kenya Authorization Decision.253 In the 
Bemba case, the Chamber found that there was sufficient 
evidence showing the attack was “directed against” the 
civilian population of the Central African Republic.254 The 

248 Harun (see footnote 232 above), para. 62 (citing to Kordić 2004 
(see footnote 230 above), para. 94, which in turn cites to Kunarac 2001 
(see footnote  230 above), para.  429); see  also Kenya Authorization 
Decision (footnote  229 above), para.  96; Ruto (footnote  236 above), 
para. 179; Katanga 2008 (footnote 230 above), para. 394.

249 Katanga 2008 (see footnote 230 above), para. 397.
250 Ntaganda (see footnote 232 above), para. 31; see also Ruto (foot-

note 236 above), para. 179.
251 See also International Criminal Court, Elements of Crimes (foot-

note 87 above), p. 5.
252 See, e.g., Kunarac 2001 (footnote 230 above), para. 421 (“The 

expression ‘directed against’ specifies that in the context of a crime 
against humanity the civilian population is the primary object of the 
attack.”).

253 Bemba (see footnote 229 above), para. 76; Kenya Authorization 
Decision (see footnote 229 above), para. 82.

254 Bemba (see footnote  229 above), para.  94; see also Ntaganda 
(footnote 232 above), paras. 20–21.

Chamber concluded that Movement for the Liberation of 
the Congo (MLC) soldiers were aware that their victims 
were civilians, based on direct evidence of civilians being 
attacked inside their houses or in their courtyards.255 The 
Chamber further found that MLC soldiers targeted pri-
marily the civilian population, demonstrated by an attack 
at one locality where the MLC soldiers did not find any 
rebel troops, whom they claimed to be chasing.256 The 
term “directed” places its emphasis on the intention of the 
attack rather than the physical result of the attack.257 It is 
the attack, not the acts of the individual perpetrator, which 
must be “directed against” the target population.258

135.  The word “any” indicates that “civilian popula-
tion” is to have a wide definition and should be inter-
preted broadly.259 An attack can be committed against 
any civilian population, “regardless of their nationality, 
ethnicity or any other distinguishing feature”,260 and can 
be committed against either national or foreign popula-
tions.261 Those targeted may “include a group defined by 
its (perceived) political affiliation”.262 In order to qualify 
as a civilian population during a time of armed conflict, 
the targeted population must be of a “predominantly” 
civilian nature;263 the presence of certain combatants 
within the population does not change its character.264 
This approach is in accordance with other rules aris-
ing under international humanitarian law. For example, 
Additional Protocol I to the Geneva Conventions states: 
“The presence within the civilian population of individ-
uals who do not come within the definition of civilians 
does not deprive the population of its civilian charac-
ter” (art. 50, para. 3). During a time of peace, “civilian” 
shall include all persons except those individuals who 
have a duty to maintain public order and have legitimate 

255 Bemba (see footnote 229 above), para. 94.
256 Ibid., paras.  95–98. The Pre-Trial Chamber also relied on evi-

dence that at the time of the arrival of the MLC soldiers in this locality, 
rebel troops had already withdrawn. Ibid., para. 98.

257 See, e.g., Blaškić (footnote 222 above), footnote 401.
258 Kunarac 2002 (see footnote 216 above), para. 103.
259 See, e.g., Mrkšić (footnote  223 above), para.  442; Tadić 1997 

(footnote 108 above), para. 643; Kupreškić 2000 (footnote 47 above), 
para. 547 (“[A] wide definition of ‘civilian’ and ‘population’ is intended. 
This is warranted first of all by the object and purpose of the general 
principles and rules of humanitarian law, in particular by the rules pro-
hibiting crimes against humanity.”); Kayishema (footnote 223 above), 
para. 127.

260 Katanga 2008 (see footnote 230 above), para. 399 (quoting Tadić 
1997 (see footnote 108 above), para. 635).

261 See, e.g., Kunarac 2001 (see footnote 230 above), para. 423.
262 Ruto (see footnote 236 above), para. 164.
263 See, e.g., Mrkšić (footnote  223 above), para.  442; Tadić 1997 

(footnote 108 above), para. 638; Kunarac 2001 (footnote 230 above), 
para.  425; Kordić 2001 (footnote  74 above), para.  180; Kayishema 
(footnote 223 above), para. 128.

264 See, e.g., Mrkšić (footnote  223 above), para.  442; Tadić 1997 
(footnote 108 above), para. 638; Kunarac 2001 (footnote 230 above), 
para. 425 (“the presence of certain non-civilians in its midst does not 
change the character of the population”); Blaškić (footnote 222 above), 
para.  214 (“the presence of soldiers within an intentionally targeted 
civilian population does not alter the civilian nature of that popula-
tion”); Kupreškić 2000 (footnote 47 above), para. 549 (“the presence 
of those actively involved in the conflict should not prevent the charac-
terization a population as civilian”); Kordić 2001 (footnote 74 above), 
para. 180; Akayesu (footnote 79 above), para. 582 (“Where there are 
certain individuals within the civilian population who do not come 
within the definition of civilians, this does not deprive the population 
of its civilian character.”); Kayishema (footnote 223 above), para. 128.
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means to exercise force to that end at the time they are 
being attacked.265 The status of any given victim must be 
assessed at the time the offence is committed;266 a person 
should be considered a civilian if there is a doubt as to 
his or her status.267 

136.  “Population” does not mean that the entire popula-
tion of a given geographical location must be subject to 
the attack;268 rather, the term implies the collective nature 
of the crime as an attack upon multiple victims.269 Any 
particular victim must be targeted not because of his or 
her individual characteristics, but because of his or her 
membership of a targeted civilian population.270 Interna-
tional Criminal Court decisions in the Bemba case and 
the Kenya Authorization Decision have adopted a similar 
approach, declaring that the Prosecutor must establish 
that the attack was directed against the population, rather 
than a limited group of individuals.271 

137.  Article  7, paragraph  2  (a), of the Rome Statute 
defines “attack directed against any civilian population” 
for the purpose of paragraph  1. The first part of this 
definition refers to “a course of conduct involving the 
multiple commission of acts referred to in paragraph 1 
against any civilian population”. Although no such lan-
guage was contained in the statutory definition of crimes 
against humanity for the International Tribunal for the 
Former Yugoslavia and the International Tribunal for 
Rwanda, this language reflects jurisprudence from both 
these tribunals.272 The Elements of Crimes of the Inter-
national Criminal Court provides that the “acts” referred 

265 Kayishema (see footnote 223 above), para. 127.
266 Blaškić (see footnote 222 above), para. 214 (“[T]he specific situ-

ation of the victim at the moment the crimes were committed, rather 
than his status, must be taken into account in determining his standing 
as a civilian.”); see also Kordić 2001 (footnote 74 above), para. 180  
(“[I]ndividuals who at one time performed acts of resistance may in cer-
tain circumstances be victims of a crime against humanity.”); Akayesu 
(see footnote 79 above), para. 582 (finding that civilian population in-
cludes “members of the armed forces who laid down their arms and 
those persons placed hors de combat”).

267 Kunarac 2001 (see footnote 230 above), para. 426.
268 See Kenya Authorization Decision (footnote  229 above), 

para. 82; Bemba (footnote 229 above), para. 77; Kunarac 2001 (foot-
note 230 above), para. 424; Tadić 1997 (footnote 108 above), para. 644; 
see also para. (14) of the commentary to the draft article 20 of the draft 
statute for an international criminal court, Yearbook  … 1994, vol.  II 
(Part  Two), para.  91, at p.  40 (defining crimes against humanity as 
“inhumane acts of a very serious character involving widespread or 
systematic violations aimed at the civilian population in whole or in 
part*”).

269 See Tadić 1997 (footnote 108 above), para. 644.
270 Ibid.; see also Kunarac 2001 (footnote  230 above), para.  90; 

Prosecutor v. Ante Gotovina, Ivan Cermak and Mladen Markac, Case 
No.  IT-06-90-T, Judgment, Trial Chamber, International Tribunal for 
the Former Yugoslavia, 15  April 2011, para.  1704 (finding that the 
attack must be directed at a civilian population, “rather than against a 
limited and randomly selected number of individuals”).

271 Bemba (see footnote 229 above), para. 77; Kenya Authorization 
Decision (see footnote 229 above), para. 81.

272 See, e.g., Kunarac 2001 (footnote 230 above), para. 415 (defin-
ing attack as “a course of conduct involving the commission of acts 
of violence”); Kayishema (footnote  223 above), para.  122 (defining 
attack as the “event in which the enumerated crimes must form part”); 
Akayesu (footnote 79 above), para. 581 (“The concept of ‘attack’ may 
be defined as [an] unlawful act of the kind enumerated [in the Statute]. 
An attack may also be non-violent in nature, like imposing a system of 
apartheid … or exerting pressure on the population to act in a particular 
manner”).

to in article  7, paragraph  2  (a), “need not constitute a 
military attack”.273 

138.  The second part of this definition requires that 
the attack be “pursuant to or in furtherance of a State 
or organizational policy to commit such an attack”. The 
requirement of a policy element did not appear as part of 
the definition of crimes against humanity in the statutes 
of international tribunals until the adoption of the Rome 
Statute.274 The statutes of the International Tribunal for 
the Former Yugoslavia and the International Criminal Tri-
bunal for Rwanda contain no policy requirement in their 
definition of crimes against humanity,275 although some 
early jurisprudence required it.276 Later jurisprudence, 
however, downplayed the policy element, regarding it as 
sufficient simply to prove the existence of a widespread or 
systematic attack.277

139.  Prior to the Rome Statute, the work of the Commis-
sion in its draft codes tended to require a policy element. 
The Commission’s 1954 draft code of offences against the 
peace and security of mankind defined crimes against hu-
manity as “[i]nhuman acts such as murder, extermination, 
enslavement, deportation or persecutions, committed 
against any civilian population on social, political, racial 
or cultural grounds by the authorities of a State or by pri-
vate individuals acting at the instigation or with the tol-
eration of such authorities*”.278 The Commission decided 
to include the State instigation or tolerance requirement 
in order to exclude inhuman acts committed by private 

273 International Criminal Court, Elements of Crimes (see foot-
note 87 above), p. 5, para. 3 (i) of the introduction to article 7.

274 Article 6 (c) of the Nürnberg Charter contains no explicit refer-
ence to a plan or policy. The Nuremberg Judgment, however, did use a 
“policy” descriptor when discussing article 6 (c) in the context of the 
concept of the “attack” as a whole. See Judgment of the International 
Military Tribunal of 1 October 1946, in The Trial of German Major War 
Criminals: Proceedings of the International Military Tribunal sitting at 
Nürnberg, Germany, Part 22, p. 498 (27 August 1946–1 October 1946) 
(“The policy of terror was certainly carried out on a vast scale, and 
in many cases was organized and systematic. The policy of persecu-
tion, repression and murder of civilians in Germany before the war of 
1939, who were likely to be hostile to the Government, was most ruth-
lessly carried out.”). Article II, paragraph 1 (c), of Control Council Law 
No. 10 also contains no reference to a plan or policy in its definition of 
crimes against humanity. See generally Mettraux, “The definition of 
crimes against humanity and the question of a ‘policy’ element”.

275 The Appeals Chamber of the International Tribunal for the Former 
Yugoslavia has determined that there is no policy element on crimes 
against humanity in customary international law, see Kunarac 2002 
(footnote 216 above), para. 98 (“[t]here was nothing in the Statute or in 
customary international law at the time of the alleged acts which required 
proof of the existence of a plan or policy to commit these crimes”), 
although that position that has been criticized in writings. See, e.g., 
Schabas, “State policy as an element of international crimes”, p. 954.

276 Tadić 1997 (see footnote 108 above), para. 626, also paras. 644 
and 653–655 (“ ‘directed against a civilian population’ ” … requires that 
the acts be undertaken on a widespread or systematic basis and* in 
furtherance of a policy”).

277 See, e.g., Kordić 2001 (footnote 74 above), para. 182 (finding that 
“the existence of a plan or policy should better be regarded as indicative 
of the systematic character of offences charged as crimes against hu-
manity”); Kunarac 2002 (footnote 216 above), para. 98; Akayesu (foot-
note 79 above), para. 580; Kayishema (footnote 223 above), para. 124 
(“For an act of mass victimisation to be a crime against humanity, it 
must include a policy element. Either of the requirements of wide-
spread or systematic are enough to exclude acts not committed as part 
of a broader policy or plan.”).

278 Article 2, para. 11, of the draft code, Yearbook … 1954, vol. II, 
at p. 150.
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persons on their own without any State involvement.279 
At the same time, the definition of crimes against hu-
manity included in the 1954 draft code did not include 
any requirement of scale (“widespread”) or systematicity. 

140.  The Commission’s 1994 draft statute for an inter-
national criminal court did not contain a definition of 
crimes against humanity. Rather, the draft statute ref-
erenced the definitions in article 5 of the statute of the 
International Tribunal for the Former Yugoslavia and 
article 21 of the draft code of crimes against the peace 
and security of mankind as adopted at its first reading in 
1991, neither of which contained a State policy require-
ment.280 Even so, the Commission did mention the issue 
of policy when it stated: “The particular forms of un-
lawful act … are less crucial to the definition than the 
factors of scale and deliberate policy, as well as in their 
being targeted against the civilian population in whole 
or in part”.281 The Commission’s 1996 draft Code of 
Crimes against the Peace and Security of Mankind also 
recognized a policy requirement, defining crimes against 
humanity as “any of the following acts, when committed 
in a systematic manner or on a large scale and instigated 
or directed by a Government or by an organization or 
group*”.282 The Commission included this require-
ment in order to exclude inhumane acts committed by 
an individual “acting on his own initiative pursuant to 
his own criminal plan in the absence of any encourage-
ment or direction from either a Government or a group 
or organization”.283 In other words, the policy element 
sought to exclude “ordinary” crimes of individuals act-
ing on their own initiative and without any connection to 
a State or organization.284

141.  Article 7, paragraph 2 (a), of the Rome Statute uses 
the “policy” element in its definition of an “attack directed 
against any civilian population”. The International Crim-
inal Court’s Elements of Crimes further provides that 
“policy to commit such attack” requires that “the State or 
organization actively promote or encourage such an attack 
against a civilian population”.285 In a footnote, the Elem-
ents of Crimes provides that “a policy may, in exceptional 
circumstances, be implemented by a deliberate failure 
to take action, which is consciously aimed at encourag-
ing such attack”.286 Other precedents also emphasize that 
deliberate failure to act can satisfy the policy element.287

279 Commentary to article 2, para. 11, ibid., at p. 150.
280 Para. (14) of the commentary to article 20 of the draft statute for 

an international criminal court, Yearbook … 1994, vol. II (Part Two), 
para. 91, at p. 40.

281 Ibid.
282 Article 18 of the draft Code of Crimes against the Peace and Security  

of Mankind, Yearbook … 1996, vol. II (Part Two), para. 50, at p. 47.
283 Para.  (5) of the commentary to article 18 of the draft Code of 

Crimes against the Peace and Security of Mankind and commentary 
thereto, ibid. In explaining its inclusion of the policy requirement, 
the Commission notes “[i]t would be extremely difficult for a single 
individual acting alone to commit the inhumane acts as envisaged in 
article 18”.

284 See Bassiouni, “Revisiting the architecture of crimes against hu-
manity …”, pp. 54–55.

285 International Criminal Court, Elements of Crimes (see foot-
note 87 above), p. 5.

286 Ibid.
287 Kupreškić 2000 (see footnote  47 above), paras.  551–555 

(“approved,” “condoned,” “explicit or implicit approval”); 1954 draft 

142.  This “policy” element has been addressed in several 
cases at the International Criminal Court.288 For example, in 
its Kenya Authorization Decision, Pre-Trial Chamber II of 
the Court suggested that the meaning of “State” in article 7, 
paragraph  2  (a), is “self-explanatory”.289 The Chamber 
went on to note that a policy adopted by regional or local 
organs of the State could satisfy the requirement of State 
policy.290 Judge Hans-Peter Kaul argued in his dissent that, 
while acts of regional or local organs could be imputed to 
the State, nevertheless “considerations of attribution do not 
answer the question of who can establish a State policy”.291 
Even so, he found that, “considering the specific circum-
stances of the case, a policy may also be adopted by an 
organ which, albeit at the regional level, such as the high-
est official or regional government in a province, has the 
means to establish a policy within its sphere of action”.292

143.  In its 2014 decision in the Katanga case, Trial 
Chamber II of the International Criminal Court found that 
the policy need not be formally established or promul-
gated in advance of the attack, and can be deduced from 
the repetition of acts, from preparatory activities or from 
a collective mobilization.293 Moreover, the policy need 
not be concrete or precise, and may evolve over time as 
circumstances unfold.294 The Trial Chamber stressed that 
the policy requirement should not be seen as synonymous 
with “systematic”, since doing so would contradict the 
disjunctive requirement in article 7 of a “widespread” or 
“systematic” attack.295 Rather, while “systematic” refers 
to a repetitive scheme of acts with similar features, the 
“policy” requirement points more toward such acts being 
intended as a collective attack on the civilian population.296

144.  In its decision confirming the indictment of Lau-
rent Gbagbo, Pre-Trial Chamber  I of the International 
Criminal Court found that

the “policy”, for the purposes of the Statute, must be understood as 
the active promotion or encouragement of an attack against a civil-
ian population by a State or organisation. The Chamber observes 
that neither the Statute nor the Elements of Crimes include a certain 

code (“toleration”) (see footnote 278 above); final report of the Com-
mission of Experts established pursuant to Security Council resolution 
780 (1992), S/1994/674, para. 85; Ambos and Wirth, “The current law 
of crimes against humanity …”, pp. 31–34. 

288 See, e.g., Ntaganda (footnote  232 above), para.  24; Katanga 
2008 (footnote  230 above), para.  396; Bemba (footnote  229 above), 
para. 81.

289 Kenya Authorization Decision (see footnote 229 above), para. 89.
290 Ibid.
291 Kenya Authorization Decision (see footnote 229 above), dissent-

ing opinion of Judge Hans-Peter Kaul, para. 43.
292 Ibid.
293 Katanga 2014 (see footnote 88 above), para. 1109; see also Pros-

ecutor v. Gbagbo, Decision on the  Confirmation of Charges against 
Laurent Gbagbo, Case No.  ICC-02/11-01/11, Pre-Trial Chamber  I,  
International Criminal Court, 12 June 2014, paras. 211–212 and 215.

294 Katanga 2014 (see footnote 88 above), para. 1110.
295 Ibid., para. 1112; see also ibid., para. 1101; Gbagbo (footnote 293 

above), para. 208.
296 Katanga 2014 (see footnote 88 above), para. 1113 (“To establish 

a “policy”, it need be demonstrated only that the State or organisation 
meant to commit an attack against a civilian population.”); Gbagbo (see 
footnote 293 above), para. 216 (“evidence of planning, organisation or 
direction by a State or organisation may be relevant to prove both the 
policy and the systematic nature of the attack, although the two con-
cepts should not be conflated as they serve different purposes and imply 
different thresholds under article 7 (1) and (2) (a) of the Statute”).
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rationale or motivations of the policy as a requirement of the defini-
tion. Establishing the underlying motive may, however, be useful for 
the detection of common features and links between acts. Furthermore, 
in accordance with the Statute and the Elements of Crimes, it is only 
necessary to establish that the person had knowledge of the attack in 
general terms. Indeed, the Elements of Crimes clarify that the require-
ment of knowledge “should not be interpreted as requiring proof that 
the perpetrator had knowledge of all characteristics of the attack or the 
precise details of the plan or policy of the State or organization”.297

In the Bemba case, Pre-Trial Chamber II of the Interna-
tional Criminal Court found that the attack was pursuant 
to an organizational policy on the basis of evidence estab-
lishing that the MLC troops “carried out attacks following 
the same pattern”.298 Such decisions are being thought-
fully analysed in the scholarly literature.299

C.  Non-State actors

145.  The Commission, commenting in 1991 on the draft 
provision on crimes against humanity for what would 
become the 1996 draft Code of Crimes, stated that “the 
draft article does not confine possible perpetrators of the 
crimes to public officials or representatives alone” and 
that it “does not rule out the possibility that private indi-
viduals with de facto power or organized in criminal gangs 
or groups might also commit the kind of systematic or 
mass violations of human rights covered by the article; in 
that case, their acts would come under the draft Code”.300 
Even so, a debate existed within the Commission with re-
spect to this issue. The  1995 report of the Commission 
discusses the debate, with some members taking the posi-
tion that the Code should only apply to State actors and 
others favouring the inclusion of nonState perpetrators.301 
As discussed previously, the  1996 draft Code added 
the requirement that, to be crimes against humanity, 
the inhumane acts must be “instigated or directed by a 
Government or by any organization or group”.302 In its 
commentary to this requirement, the Commission noted: 

297 Gbagbo (see footnote 293 above), para. 214.
298 Bemba (see footnote 229 above), para. 115.
299 See, e.g., Halling, “Push the envelope—watch it bend: remov-

ing the policy requirement and extending crimes against humanity”; 
Schabas, “Prosecuting Dr. Strangelove, Goldfinger, and the Joker at 
the International Criminal Court: closing the loopholes”; Kress, “On 
the outer limits of crimes against humanity: the concept of organiza-
tion within the policy requirement: some reflections on the March 2010 
ICC Kenya decision”; Mettraux, “The definition of crimes against hu-
manity and the question of a ‘policy’ element”; Jalloh, “Case report: 
Situation in the Republic of Kenya”; Hansen, “The policy requirement 
in crimes against humanity: lessons from and for the case of Kenya”; 
Werle and  Burghardt, “Do crimes against humanity require the par-
ticipation of a State or a ‘State-like’ organization?”; Sadat, “Crimes 
against humanity in the modern age”, pp. 335–336 and 368–374; Jal-
loh, “What makes a crime against humanity a crime against humanity”; 
Robinson, “The draft convention on crimes against humanity: what to 
do with the definition?”; Robinson, “Crimes against humanity: a better 
policy on ‘policy’ ”.

300 Para. (5) of the commentary to draft article 21 of the draft code 
of crimes against the peace and security of mankind as adopted on 
first reading, Yearbook … 1991, vol.  II (Part Two), chap. IV, sect. D, 
at pp. 103–104.

301 Yearbook … 1995, vol. II (Part Two), p. 25 (“While some mem-
bers held that the Code should only deal with crimes committed by 
agents or representatives of the State or by individuals acting with the 
authorization, the support or the acquiescence of the State, other mem-
bers favoured encompassing the conduct of individuals even if they had 
no link with the State.”).

302 Article 18 of the draft Code of Crimes against the Peace and Se-
curity of Mankind, Yearbook  … 1996, vol.  II (Part Two), para.  50, at 
p. 47.

The instigation or direction of a Government or any organization or 
group, which may or may not be affiliated with a Government, gives the 
act its great dimension and makes it a crime against humanity imput-
able to private persons or agents of a State.303

146.  Jurisprudence of the International Tribunal for the 
Former Yugoslavia accepted the possibility of non-State 
actors being prosecuted for crimes against humanity. 
For example, the Trial Chamber in the Tadić case stated 
that “the law in relation to crimes against humanity has 
developed to take into account forces which, although 
not those of the legitimate government, have de facto 
control over, or are able to move freely within, defined 
territory”.304 That finding was echoed in the Limaj case, 
where the Trial Chamber viewed the defendant members 
of the Kosovo Liberation Army (KLA) as prosecutable 
for crimes against humanity. Among other things, the 
Trial Chamber stated:

Although not a legal element of article  5 [of the statute of the 
International Tribunal for the Former Yugoslavia], evidence of a 
policy or plan is an important indication that the acts in question are 
not merely the workings of individuals acting pursuant to haphazard 
or individual design, but instead have a level of organisational coher-
ence and support of a magnitude sufficient to elevate them into the 
realm of crimes against humanity. It stands to reason that an attack 
against a civilian population will most often evince the presence of 
policy when the acts in question are performed against the backdrop 
of significant State action and where formal channels of command can 
be discerned. … Special issues arise, however, in considering whether 
a sub-state unit or armed opposition group, whether insurrectionist 
or trans-boundary in nature, evinces a policy to direct an attack. One 
requirement such an organisational unit must demonstrate in order to 
have sufficient competence to formulate a policy is a level of de facto 
control over territory.305

Ultimately, the Trial Chamber found that while “the KLA 
evinced a policy to target those Kosovo Albanians sus-
pected of collaboration with the Serbian authorities, … 
there was no attack directed against a civilian population, 
whether of Serbian or Albanian ethnicity”.306

147.  Since article  7, paragraph  2  (a), of the Rome 
Statute requires that the attack be “pursuant to or in fur-
therance of a State or organizational policy* to commit 
such an attack”, article 7 expressly contemplates crimes 
against humanity by non-State perpetrators. Jurispru-
dence from the International Criminal Court suggests 
that “organizational” includes any organization or group 
with the capacity and resources to plan and carry out a 
widespread or systematic attack. For example, Pre-Trial 
Chamber  I stated in Katanga: “Such a policy may be 
made either by groups of persons who govern a spe-
cific territory or by any organisation with the capability 
to commit a widespread or systematic attack against a 
civilian population.”307

303 Para.  (5) of the commentary to article 18 of the draft Code of 
Crimes against the Peace and Security of Mankind, ibid.

304 Tadić 1997 (see footnote 108 above), para. 654. For further dis-
cussion of non-State perpetrators, see ibid., para. 655.

305 Prosecutor v. Fatmir Limaj, Haradin Bala and Isak Musliu, Case 
No. IT-03-66-T, Judgment, Trial Chamber II, International Tribunal for 
the Former Yugoslavia, 30 November 2005, paras. 212–213.

306 Ibid., para. 228.
307 Katanga 2008 (see footnote 230 above), para. 396 (citing to case 

law of that Tribunal and the International Tribunal for Rwanda, as well 
as the Commission’s 1991 draft code as adopted on first reading); see 
also Bemba (footnote 229 above), para. 81.
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148.  In its Kenya Authorization Decision, Pre-Trial 
Chamber  II of the International Criminal Court took a 
similar approach, stating:

the formal nature of a group and the level of its organization should 
not be the defining criterion. Instead, as others have convincingly put 
forward, a distinction should be drawn about whether a group has the 
capability to perform acts which infringe on basic human values.308 

In 2012, the Pre-Trial Chamber stated that, when deter-
mining whether a particular group qualifies as an “organ-
ization” under article 7 of the Rome Statute,

the Chamber may take into account a number of factors, inter alia: 
(i) whether the group is under a responsible command, or has an estab-
lished hierarchy; (ii) whether the group possesses, in fact, the means to 
carry out a widespread or systematic attack against a civilian popula-
tion; (iii) whether the group exercises control over part of the territory 
of a State; (iv)  whether the group has criminal activities against the 
civilian population as a primary purpose; (v) whether the group articu-
lates, explicitly or implicitly, an intention to attack a civilian popula-
tion; (vi) whether the group is part of a larger group, which fulfils some 
or all of the abovementioned criteria.309

149.  In its 2010 decision, the majority expressly rejected 
the idea that “only State-like organizations may qualify” as 
organizations for the purpose of article 7, paragraph 2 (a).310 
In his dissent, Judge Kaul agreed that “it is permissive to 
conclude that an ‘organization’ may be a private entity (a 
non-state actor) which is not an organ of a State or acting 
on behalf of a State”, but he argued that “those ‘organiza-
tions’ should partake of some characteristics of a State”.311

150.  In the Ntaganda case, charges were confirmed 
against a defendant associated with two paramilitary 
groups in the Democratic Republic of the Congo, the 
Union des Patriotes Congolais (UPC) and the Forces 
Patriotiques pour la Libération du Congo (FPLC). In that 
instance, the Prosecutor contended “that the UPC/FPLC 
was a sophisticated and structured political-military or-
ganisation, akin to the government of a country, through 
which Mr. Ntaganda was able to commit crimes against 
humanity”.312 Similarly, in Callixte Mbarushimana, the 
prosecutor pursued charges against a defendant asso-
ciated with the Forces démocratiques de liberation du 
Rwanda (FDLR), described as an “armed group seek-
ing to ‘reconquérir et défendre la souveraineté nation-
ale’ [regain and defend the national sovereignty] of 
Rwanda”.313 While in that case the majority and the 

308 Kenya Authorization Decision (see footnote 229 above), para. 90.
309 Ruto (see footnote 236 above), para. 185; see also Kenya Author-

ization Decision (see footnote 229 above), para. 93; Corrigendum to 
Decision Pursuant to Article 15 of the Rome Statute on the Authori-
sation of an Investigation into the Situation in the Republic of Côte 
d’Ivoire, No. ICC-02/11-14-Corr., 3 October 2011, paras. 45–46.

310 Kenya Authorization Decision (see footnote 229 above), para. 90; 
see also Werle and Burghardt, “Do crimes against humanity require the 
participation of a State or a ‘State-like’ organization?”.

311 Kenya Authorization Decision (see footnote 229 above), dissenting 
opinion of Judge Hans-Peter Kaul, paras. 45 and 51. The characteristics 
identified by Judge Kaul were: (a) a collectivity of persons; (b) which 
was established and acts for a common purpose; (c) over a prolonged 
period of time; (d) which is under responsible command or adopted a cer-
tain degree of hierarchical structure, including, as a minimum, some kind 
of policy level; (e) with the capacity to impose the policy on its members 
and to sanction them; and (f) which has the capacity and means available 
to attack any civilian population on a large scale.

312 Ntaganda (see footnote 232 above), para. 22.
313 Prosecutor v. Callixte Mbarushimana, Case No.  ICC-01/04-

01/10, Decision on the Confirmation of Charges, Pre-Trial Chamber I, 
International Criminal Court, 16 December 2011, para. 2.

dissent disagreed on whether there existed a policy of 
FDLR to attack the civilian population, there appeared 
to be common ground that FDLR, as a group, could fall 
within the scope of article 7. In the case against Joseph 
Kony relating to the situation in Uganda, the defendant 
is allegedly associated with the Lord’s Resistance Army, 
“an armed group carrying out an insurgency against the 
Government of Uganda and the Ugandan Army”314 which 
is organized “in a military-type hierarchy and operates as 
an army”.315 With respect to the situation in Kenya, Pre-
Trial Chamber  II confirmed charges of crimes against 
humanity against defendants owing to their association 
in a “network” of perpetrators “comprised of eminent 
ODM [Orange Democratic Movement] political repre-
sentatives, representatives of the media, former mem-
bers of the Kenyan police and army, Kalenjin elders and 
local leaders”.316 Likewise, charges were confirmed with 
respect to other defendants associated with “coordinated 
attacks that were perpetrated by the Mungiki and pro-
Party of National Unity (PNU) youth in different parts of 
Nakuru and Naivasha” that “were targeted at perceived 
[ODM] supporters using a variety of means of identifi-
cation such as lists, physical attributes, roadblocks and 
language”.317

D.  “With knowledge of the attack”

151.  The third general requirement is that the perpetrator 
must commit the act “with knowledge of the attack”. Jur-
isprudence from the International Tribunal for the Former 
Yugoslavia and the International Tribunal for Rwanda 
concluded that the perpetrator must have knowledge that 
there is an attack on the civilian population and, further, 
that his or her act is a part of that attack.318 This two-part 
approach is reflected in the International Criminal Court’s 
Elements of Crimes, which for each of the proscribed acts 
requires as that act’s last element: “The perpetrator knew 
that the conduct was part of or intended the conduct to be 
part of a widespread or systematic attack against a civilian 
population.” Even so, 

the last element should not be interpreted as requiring proof that the 
perpetrator had knowledge of all characteristics of the attack or the pre-
cise details of the plan or policy of the State or organization. In the 
case of an emerging widespread or systematic attack against a civil-
ian population, the intent clause of the last element indicates that this 
mental element is satisfied if the perpetrator intended to further such 
an attack.319

It need not be proven that the perpetrator knew the specific 
details of the attack;320 rather, the perpetrator’s knowledge 

314 Warrant of Arrest for Joseph Kony issued on 8  July 2005 as 
amended on 27 September 2005, No.  ICC-02/04-01/05, International 
Criminal Court, 27 September 2005, para. 5.

315 Ibid., para. 7.
316 Ruto (see footnote 236 above), para. 182.
317 Prosecutor v. Francis Kirimi Muthaura, Uhuru Muigai Kenyatta 

and Mohammed Hussein Ali, Case No. ICC-01/09-02/11, Decision on 
the Confirmation of Charges Pursuant to Article 61 (7) (a) and (b) of 
the Rome Statute, Pre-Trial Chamber II, 23 January 2012, para. 102.

318 See, e.g., Kunarac 2001 (footnote 230 above), para. 418; Kay-
ishema (footnote 223 above), para. 133.

319 International Criminal Court, Elements of Crimes (see foot-
note 87 above), p. 5, para. 2 in fine of the introduction to article 7.

320 Kunarac 2001 (see footnote 230 above), para. 434 (finding that 
the knowledge requirement “does not entail knowledge of the details 
of the attack”).
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may be inferred from circumstantial evidence.321 Thus, 
when finding in the Bemba case that the MLC troops acted 
with knowledge of the attack, Pre-Trial Chamber II of the 
International Criminal Court stated that the troops’ know-
ledge could be “inferred from the methods of the attack 
they followed”, which reflected a clear pattern.322 In the 
Katanga case, the Court’s Pre-Trial Chamber I found that

knowledge of the attack and the perpetrator’s awareness that his conduct 
was part of such attack may be inferred from circumstantial evidence, 
such as: the accused’s position in the military hierarchy; his assuming 
an important role in the broader criminal campaign; his presence at the 
scene of the crimes; his references to the superiority of his group over 
the enemy group; and the general historical and political environment 
in which the acts occurred.323

152.  Further, the personal motive of the perpetrator 
for taking part in the attack is irrelevant; the perpetrator 
does not need to share the purpose or goal of the broader 
attack.324 According to the Appeals Chamber of the Inter-
national Tribunal for the Former Yugoslavia in Kunarac, 
evidence that the perpetrator committed the prohibited 
acts for personal reasons could at most “be indicative of a 
rebuttable assumption that he was not aware that his acts 
were part of that attack”.325 It is the perpetrator’s know-
ledge or intent that his or her act is part of the attack that 
is relevant to satisfying this requirement. Additionally, 
this element will be satisfied where it can be proven that 
the underlying offence was committed by directly taking 
advantage of the broader attack, or where the commission 
of the underlying offence had the effect of perpetuating 
the broader attack.326 For example, in the Kunarac case, 
the perpetrators were accused of various forms of sexual 
violence, acts of torture and enslavement against Muslim 
women and girls. The Trial Chamber of the Court found 
that the accused had the requisite knowledge because they 
not only knew of the attack against the Muslim civilian 
population, but also perpetuated the attack “by directly 
taking advantage of the situation created” and “fully 
embraced the ethnicity-based aggression”.327

E.  Types of prohibited acts

153.  Article  7, paragraph  1, of the Rome Statute, in 
subparagraphs (a) to (k), lists the underlying prohibited 
acts for crimes against humanity. These prohibited acts 
also appear as part of the definition of crimes against hu-
manity contained in article 18 of the Commission’s 1996 
draft Code of Crimes against the Peace and Security of 
Mankind, although the language differs slightly. Article 7, 
paragraph 2, in subparagraphs (b) to (i), provides further 

321 See Tadić 1997 (footnote 108 above), para. 657 (“While know-
ledge is thus required, it is examined on an objective level and fac-
tually can be implied from the circumstances.”); see also Kayishema 
(footnote  223 above), para.  134 (finding that “actual or constructive 
knowledge of the broader context of the attack” is sufficient); Blaškić 
(footnote 222 above), para. 259 (finding that knowledge of the broader 
context of the attack may be surmised from a number of facts, including 
“the nature of the crimes committed and the degree to which they are 
common knowledge”).

322 Bemba (see footnote 229 above), para. 126.
323 Katanga 2008 (see footnote 230 above), para. 402.
324 See, e.g., Kunarac 2002 (footnote  216 above), para.  103; 

Kupreškić 2000 (footnote 47 above), para. 558.
325 Kunarac 2002 (see footnote 216 above), para. 103.
326 See, e.g., Kunarac 2001 (footnote 230 above), para. 592.
327 Ibid.

definitions of these prohibited acts. An individual who 
commits one of these acts can commit a crime against hu-
manity; the individual need not have committed multiple 
acts, but the individual’s act must be “a part of” a wide-
spread or systematic attack directed against any civilian 
population.328 The underlying offence does not need to 
be committed in the heat of the attack against the civil-
ian population to satisfy this requirement; the underlying 
offence can be part of the attack if it can be sufficiently 
connected to the attack.329

154.  Murder. Article  7, paragraph  1 (a), of the Rome 
Statute identifies murder as a prohibited act. According 
to the International Criminal Court’s Elements of Crimes, 
the act of murder means that “the perpetrator killed 
one or more persons”.330 The term “killed” can be used 
interchangeably with “caused death”.331 Murder was in-
cluded as an act falling within the scope of crimes against 
humanity in article 6  (c) of the Nürnberg Charter, Con-
trol Council Law No. 10, the statutes of the International 
Tribunal for the Former Yugoslavia and the International 
Tribunal for Rwanda, and the 1954 draft code of offences 
against the peace and security of mankind and 1996 draft 
Code of Crimes against the Peace and Security of Man-
kind of the Commission.332

155.  Extermination. Article  7, paragraph  1 (b), of the 
Rome Statute identifies extermination as a prohibited act. 
Article  7, paragraph  2 (b), provides that extermination 
“includes the intentional infliction of conditions of life, 
inter alia the deprivation of access to food and medicine, 
calculated to bring about the destruction of part of a popu-
lation”. To commit the act of extermination, according to 
the International Criminal Court’s Elements of Crimes, 
the perpetrator must have “killed one or more persons, 
including by inflicting conditions of life calculated to 
bring about the destruction of part of a population”.333 
These conditions “could include the deprivation of access 
to food and medicine”.334 Killing, in the context of the 
act of extermination, can be either direct or indirect, and 
can take various forms.335 The conduct must also have 
“constituted, or [taken] place as part of, a mass killing 
of members of a civilian population”.336 Although exter-
mination, like genocide, involves an element of mass 
destruction, it differs from the crime of genocide in that it 
covers situations in which a group of individuals who do 
not have any shared characteristics are killed, as well as 
situations in which some members of a group are killed 

328 See, e.g., Tadić 1997 (footnote 108 above), para. 649; Kunarac 
2002 (footnote 216 above), para. 100.

329 See, e.g., Mrkšić (footnote  223 above), para.  438; Tadić 1999 
(footnote  74 above), para.  248; Prosecutor v. Mladen Naletillić, aka 
“TUTA” and Vinko Martinović, aka “ŠTELA”, Case No.  IT-98-34-T 
Judgment, Trial Chamber, International Tribunal for the Former Yugo-
slavia, 31 March 2003, para. 234.

330 International Criminal Court, Elements of Crimes (see foot-
note 87 above), p. 5, element 1.

331 Ibid., footnote 7.
332 See article 18 of the draft Code of Crimes against the Peace and 

Security of Mankind and para.  (7) of the commentary thereto, Year-
book … 1996, vol. II (Part Two), para. 50, at pp. 47–48.

333 International Criminal Court, Elements of Crimes (see foot-
note 87 above), p. 6, element 1.

334 Ibid., footnote 9.
335 Ibid., footnote 8.
336 Ibid., p. 6.
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while others are not.337 Extermination was included as an 
act falling within the scope of crimes against humanity 
in article 6 (c) of the Nürnberg Charter, Control Council 
Law No. 10, the statutes of the International Tribunal for 
the Former Yugoslavia and the International Tribunal for 
Rwanda, and the draft codes of the Commission.338

156.  Enslavement. Article  7, paragraph  1  (c), of the 
Rome Statute identifies enslavement as a prohibited act. 
Article 7, paragraph 2 (c), defines enslavement as “the 
exercise of any or all of the powers attaching to the right 
of ownership over a person and includes the exercise of 
such power in the course of trafficking in persons, in par-
ticular women and children”. The International Criminal 
Court’s Elements of Crimes provides that such an ex-
ercise of power includes “purchasing, selling, lending 
or bartering such a person or persons, or by imposing 
on them a similar deprivation of liberty”.339 Elements of 
Crimes also notes: 

It is understood that such deprivation of liberty may, in some cir-
cumstances, include exacting forced labour or otherwise reducing a 
person to a servile status as defined in the Supplementary Convention 
on the Abolition of Slavery, the Slave Trade, and Institutions and 
Practices Similar to Slavery of 1956.340

Enslavement was included as an act falling within the 
scope of crimes against humanity in article 6  (c) of the 
Nürnberg Charter, Control Council Law No. 10, the stat-
utes of the International Tribunal for the Former Yugo-
slavia and the International Tribunal for Rwanda, and 
the draft codes of the Commission.341 Article 3 (a) of the 
Protocol to Prevent, Suppress and Punish Trafficking in 
Persons, Especially Women and Children, supplement-
ing the United Nations Convention against Transnational 
Organized Crime, defines “trafficking in persons” as the 

recruitment, transportation, transfer, harbouring or receipt of persons, 
by means of the threat or use of force or other forms of coercion, of 
abduction, of fraud, of deception, of the abuse of power or of a position 
of vulnerability or of the giving or receiving of payments or benefits to 
achieve the consent of a person having control over another person, for 
the purpose of exploitation.

157.  Deportation or forcible transfer of population. Art-
icle 7, paragraph 1 (d), of the Rome Statute identifies for-
cible transfer of population as a prohibited act. Article 7, 
paragraph  2 (d), defines deportation or forcible transfer 
of population as “forced displacement of the persons con-
cerned by expulsion or other coercive acts from the area in 
which they are lawfully present, without grounds permit-
ted under international law”. The International Criminal 
Court’s Elements of Crimes states that the term “forcibly” 
is not limited to physical force, and may include the threat 
of coercion or force, “such as that caused by fear of vio-
lence, duress, detention, psychological oppression or abuse 
of power against such person or persons or another person, 

337 Para.  (8) of the commentary to article 18 of the draft Code of 
Crimes against the Peace and Security of Mankind, Yearbook … 1996, 
vol. II (Part Two), para. 50, at p. 48.

338 Article 18 of the draft Code of Crimes against the Peace and Se-
curity of Mankind, ibid.

339 International Criminal Court, Elements of Crimes (see foot-
note 87 above), p. 6, art. 7 (1) (c), element 1.

340 Ibid., footnote 11.
341 Article  18 of the draft Code of Crimes against the Peace and 

Security of Mankind and para. (10) of the commentary thereto, Year-
book … 1996, vol. II (Part Two), para. 50, at pp. 47–48.

or by taking advantage of a coercive environment”.342 Ac-
cording to Elements of Crimes, the perpetrator must also be 
aware of the factual circumstances establishing that the per-
sons are lawfully present in the area from which they were 
displaced.343 Elements of Crimes also notes that “deported or 
forcibly transferred” can be used interchangeably with “for-
cibly displaced”.344 “Grounds permitted under international 
law” can include legitimate reasons for transfer such as 
public health or welfare.345 Deportation was included as an 
act falling within the scope of crimes against humanity in 
article 6 (c) of the Nürnberg Charter, Control Council Law 
No.  10, the statutes of the International Tribunal for the 
Former Yugoslavia and the International Criminal Tribunal 
for Rwanda, and the draft codes of the Commission.346

158.  Imprisonment or other severe deprivation of 
physical liberty. Article 7, paragraph 1 (e), of the Rome 
Statute identifies as a prohibited act imprisonment or 
other severe deprivation of physical liberty. To commit 
this prohibited act under the Rome Statute, the perpetra-
tor must have “imprisoned one or more persons or other-
wise severely deprived one or more persons of physical 
liberty”.347 Additionally, the conduct must be “in viola-
tion of the fundamental rules of international law”.348 Ar-
bitrary imprisonment is a violation of individual human 
rights recognized in article 9 of the Universal Declaration 
of Human Rights349 and article 9 of the International Cov-
enant on Civil and Political Rights.350 Subparagraph  (e) 
also includes large-scale or systematic cases of imprison-
ment, such as concentration camps.351 According to the 
International Criminal Court’s Elements of Crimes, the 
perpetrator must also be “aware of the factual circum-
stances that established the gravity of the conduct”.352 
Imprisonment was included as an act falling within the 
scope of crimes against humanity in Control Council Law 
No. 10, the statutes of the International Tribunal for the 
Former Yugoslavia and the International Tribunal for 
Rwanda; and the  1996 draft Code of the International 
Law Commission.353

342 International Criminal Court, Elements of Crimes (see foot-
note 87 above), p. 6, footnote 12.

343 Ibid., p. 7.
344 Ibid., p. 6, footnote 13.
345 Para. (13) of the commentary to article 18 of the draft Code of 

Crimes against the Peace and Security of Mankind, Yearbook … 1996, 
vol. II (Part Two), para. 50, at p. 49.

346 Article 18 of the draft Code of Crimes against the Peace and Se-
curity of Mankind, ibid.

347 International Criminal Court, Elements of Crimes (see foot-
note 87 above), p. 7, art. 7 (1) (e), element 1.

348 Ibid., element 2.
349 General Assembly resolution 217 A (III) of 10 December 1948.
350 Para. (14) of the commentary to article 18 of the draft Code of 

Crimes against the Peace and Security of Mankind, Yearbook … 1996, 
vol.  II (Part Two), para.  50, at p.  49. The International Covenant, in 
article 9, provides that: “Everyone has the right to liberty and security 
of person. No one shall be subjected to arbitrary arrest or detention. 
No one shall be deprived of his liberty except on such grounds and in 
accordance with such procedure as are established by law.”

351 Para. (14) of the commentary to article 18 of the draft Code of 
Crimes against the Peace and Security of Mankind, Yearbook … 1996, 
vol. II (Part Two), para. 50, at p. 49.

352 International Criminal Court, Elements of Crimes (see foot-
note 87 above), art. 7 (1) (e), element 3.

353 Article  18 of the draft Code of Crimes against the Peace and 
Security of Mankind and para. (14) of the commentary thereto, Year-
book … 1996, vol. II (Part Two), para. 50, at p. 49.
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159.  Torture. Article  7, paragraph  1 (f), of the Rome 
Statute identifies torture as a prohibited act. Article  7, 
paragraph 2 (e), defines torture as “the intentional inflic-
tion of severe pain or suffering, whether physical or men-
tal, upon a person in the custody or under the control of 
the accused; except that torture shall not include pain or 
suffering arising only from, inherent in or incidental to, 
lawful sanctions”. The International Criminal Court’s 
Elements of Crimes provides that “no specific purpose 
need be proved for this crime”.354 This definition of tor-
ture mirrors the definition found in article 1, paragraph 1, 
of the Convention against Torture, but removes the spe-
cific purposes requirement.355 Torture was included as an 
act falling within the scope of crimes against humanity 
in Control Council Law No. 10, the statutes of the Inter-
national Tribunal for the Former Yugoslavia and the Inter-
national Criminal Tribunal for Rwanda and the 1996 draft 
Code of the Commission.356

160.  Rape, sexual slavery, enforced prostitution, forced 
pregnancy, enforced sterilization or any other form of 
sexual violence of comparable gravity. Article  7, para-
graph 1 (g), of the of the Rome Statute identifies as pro-
hibited acts rape, sexual slavery, enforced prostitution, 
forced pregnancy, enforced sterilization or any other form 
of sexual violence of comparable gravity. Each of these 
acts is addressed below.

161.  Rape. Rape was included as an act falling within 
the scope of crimes against humanity in Control Council 
Law No. 10, the statutes of the International Tribunal for 
the Former Yugoslavia and the International Tribunal for 
Rwanda and the 1996 draft Code of the International Law 
Commission.357 Owing to the accounts of rape committed 
in a widespread or systematic manner in the former Yugo-
slavia, the General Assembly in 1995 unanimously reaf-
firmed that rape falls within the scope of crimes against 
humanity when the other elements of the offence are 
satisfied.358

162.  The International Criminal Court’s Elements of 
Crimes defines the act of rape as an act by which “the 
perpetrator invaded the body of a person by conduct 
resulting in penetration, however slight, of any part of 
the body of the victim or of the perpetrator with a sexual 
organ, or of the anal or genital opening of the victim 

354 International Criminal Court, Elements of Crimes (see foot-
note 87 above), p. 7, footnote 14.

355 Article  1, para.  1 of the Convention against Torture provides 
that: “the term ‘torture’ means any act by which severe pain or suffer-
ing, whether physical or mental, is intentionally inflicted on a person 
for such purposes as obtaining from him or a third person information 
or a confession, punishing him for an act he or a third person has com-
mitted or is suspected of having committed, or intimidating or coerc-
ing him or a third person, or for any reason based on discrimination of 
any kind, when such pain or suffering is inflicted by or at the instiga-
tion of or with the consent or acquiescence of a public official or other 
person acting in an official capacity. It does not include pain or suffer-
ing arising only from, inherent in or incidental to lawful sanctions.”

356 Article 18 of the draft Code of Crimes against the Peace and Se-
curity of Mankind and para. (9) of the commentary thereto, Yearbook … 
1996, vol. II (Part Two), para. 50, at pp. 47–48.

357 See Weiss, “Vergewaltigung und erzwungene Mutterschaft als 
Verbrechen gegen die Menschlichkeit, Kriegsverbrechen und Genozid”; 
Adams, Der Tatbestand der Vergewaltigung im Völkerstrafrecht.

358 General Assembly resolution 50/192 of 22 December 1995.

with any object or any other part of the body”.359 This 
invasion must be “committed by force, or by threat of 
force or coercion, such as that caused by fear of vio-
lence, duress, detention, psychological oppression or 
abuse of power, against such person or another person, 
or by taking advantage of a coercive environment, or the 
invasion was committed against a person incapable of 
giving genuine consent”.360 Elements of Crimes notes 
that a person may be incapable of giving genuine con-
sent for reasons such as “natural, induced, or age-related 
incapacity”.361 Elements of Crimes also notes that the 
concept of the act of rape under crimes against humanity 
in the Rome Statute is intended to be gender-neutral.362 
These elements were interpreted in some depth for the 
first time by Trial Chamber II in the Katanga and Ngud-
jolo Chui cases.363 

163.  Sexual slavery. Sexual slavery is listed as a sep-
arate prohibited act in article  7, paragraph 1 (g), of the 
Rome Statute, rather than as a form of enslavement under 
article  7, paragraph  1 (c). The International Criminal 
Court’s Elements of Crimes defines sexual slavery as an 
act by which the “perpetrator exercised any or all of the 
powers attaching to the right of ownership over one or 
more persons, such as by purchasing, selling, lending or 
bartering such a person or persons, or by imposing on 
them a similar deprivation of liberty”.364 Such a depriva-
tion of liberty could include “exacting forced labour or 
otherwise reducing a person to a servile status as defined 
in the Supplementary Convention on the Abolition of 
Slavery, the Slave Trade, and Institutions and Practices 
Similar to Slavery of 1956”.365 Additionally, the perpetra-
tor must have “caused such person or persons to engage 
in one or more acts of a sexual nature”.366 Elements of 
Crimes also notes that due to the “complex nature of this 
crime, it is recognized that its commission could involve 
more than one perpetrator as a part of a common crim-
inal purpose”.367 These elements were also interpreted in 
some depth for the first time by the Trial Chamber II in the 
Katanga and Ngudjolo Chui cases.368

164.  Enforced prostitution. It has been suggested that 
the crime of “enforced prostitution” was included in 
the Rome Statute “to capture those situations that lack 
slavery-like conditions”.369 The International Criminal 

359 International Criminal Court, Elements of Crimes (see foot-
note 87 above), p. 8, element 1.

360 Ibid., element 2.
361 Ibid., footnote 16.
362 Ibid., footnote 15.
363 Katanga 2014 (see footnote 88 above), paras. 963–972. The Trial 

Chamber found that during an attack on the village of Bogoro in Feb-
ruary 2003, Ngiti combatants from militia camps committed rape as 
war crimes and crimes against humanity. The two defendants before 
the Court, however, were acquitted as an accessory to such rape (and 
to sexual slavery thereafter). Among other things, the Trial Chamber 
found unproven that these particular crimes formed part of the common 
purpose of the attack. See also Katanga 2008 (footnote 230 above).

364 International Criminal Court, Elements of Crimes (see foot-
note 87 above), p. 8, art. 7 (1) (c), element 1.

365 Ibid., footnote 18.
366 Ibid., p. 8, art. 7 (1) (g)-3, element 1.
367 Ibid., footnote 17.
368 Katanga 2014 (see footnote 88 above), paras. 975–984. See also 

Katanga 2008 (footnote 230 above).
369 Hall et al., “Article 7: Crimes against humanity”, pp. 212–213.
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Court’s Elements of Crimes defines enforced prostitution 
as an act by which

[t]he perpetrator caused one or more persons to engage in one or more 
acts of a sexual nature by force, or by threat of force or coercion, such 
as that caused by fear of violence, duress, detention, psychological 
oppression or abuse of power, against such person or persons or an-
other person, or by taking advantage of a coercive environment or such 
person’s or persons’ incapacity to give genuine consent.370

The Elements of Crimes also identifies an additional 
element: that “[t]he perpetrator or another person obtained 
or expected to obtain pecuniary or other advantage in 
exchange for or in connection with the acts of a sexual 
nature”.371 Enforced prostitution was included as an act 
falling within the scope of crimes against humanity in 
the Commission’s 1996 draft Code of Crimes against the 
Peace and Security of Mankind.372

165.  Forced pregnancy. Article 7, paragraph 2 (f), of 
the Rome Statute defines forced pregnancy373 as “the 
unlawful confinement of a woman forcibly made preg-
nant, with the intent of affecting the ethnic composition 
of any population or carrying out other grave violations 
of international law. This definition shall not in any 
way be interpreted as affecting national laws relating to 
pregnancy”.374

166.  Enforced sterilization. Following the Second World 
War, several defendants were found guilty of war crimes 
and crimes against humanity for medical experiments, in-
cluding sterilization, conducted in concentration camps.375 
Forced sterilization can also amount to genocide when 
committed with the requisite intent to destroy a particular 
group in whole or in part, as a form of “imposing meas-
ures intended to prevent births within the group” under art-
icle 6 (d) of the Rome Statute. The International Criminal 
Court’s Elements of Crimes defines enforced sterilization 
as an act by which the “perpetrator deprived one or more 
persons of biological reproductive capacity”.376 Addition-
ally, the Elements of Crimes establishes that the conduct 
must not have been “justified by the medical or hospital 
treatment of the person or persons concerned nor carried 
out with their genuine consent”.377 The Elements of Crimes 
includes a footnote to the first element, stating: “The dep-
rivation is not intended to include birth-control measures 
which have a nonpermanent effect in practice.”378

167.  Any other form of sexual violence of comparable 
gravity. In the Akayesu case at the International Tribunal 

370 International Criminal Court, Elements of Crimes (see foot-
note 87 above), p. 9, art. 7 (1) (g)-3, element 1.

371 Ibid.
372 Article  18 of the draft Code of Crimes against the Peace and 

Security of Mankind and para. (16) of the commentary thereto, Year-
book … 1996, vol. II (Part Two), para. 50, at pp. 47 and 50.

373 See generally Weiss, “Vergewaltigung und erzwungene Mutter-
schaft als Verbrechen gegen die Menschlichkeit, Kriegsverbrechen und 
Genozid”.

374 Elements of Crimes does not elaborate any further on this 
definition.

375 Hall et al., “Article 7: Crimes against humanity”, pp. 213–214, 
footnote 255.

376 International Criminal Court, Elements of Crimes (see foot-
note 87 above), p. 9, art. 7 (1) (g)-6, element 1.

377 Ibid., element 2.
378 Ibid., footnote 19.

for Rwanda, the defendant was prosecuted for sexual vio-
lence as crimes against humanity, on the basis that such 
violence fell within the scope of “other inhumane acts”.379 
The Trial Chamber in Akayesu, in defining “sexual vio-
lence” in the context of crimes against humanity, said:

The Tribunal considers sexual violence, which includes rape, as any 
act of a sexual nature which is committed on a person under circum-
stances which are coercive. Sexual violence is not limited to physical 
invasion of the human body and may include acts which do not involve 
penetration or even physical contact.380

The Tribunal found that the act of forcing a woman to 
undress and perform gymnastics in front of a crowd con-
stituted sexual violence amounting to inhumane acts.381 
The Tribunal also noted that in this context, evidence of 
physical force is not necessary to demonstrate coercive 
circumstances.382 The 1996 draft Code of Crimes against 
the Peace and Security of Mankind also included “other 
forms of sexual abuse” as a prohibited act in its definition 
of crimes against humanity.383 The International Criminal 
Court’s Elements of Crimes defines this prohibited act as 
one in which the “perpetrator committed an act of a sexual 
nature against one or more persons or caused such person 
or persons to engage in an act of a sexual nature by force, 
or by threat of force or coercion, such as that caused by 
fear of violence, duress, detention, psychological oppres-
sion or abuse of power, against such person or persons or 
another person, or by taking advantage of a coercive en-
vironment or such person’s or persons’ incapacity to give 
genuine consent”.384 This element appears consistent with 
the Trial Chamber’s approach in Akayesu and incorpor-
ates the same broad definition of coercion. Additionally, 
the conduct must be of comparable gravity to the other 
offences enumerated in article 7, paragraph 1 (g), of the 
Rome Statute.385 Elements of Crimes also provides that 
the perpetrator must have been “aware of the factual cir-
cumstances that established the gravity of the conduct”.386

168.  Persecution against any identifiable group or col-
lectivity. Article 7, paragraph 1 (h), of the Rome Statute 
identifies as a prohibited act “persecution against any 
identifiable group or collectivity on political, racial, na-
tional, ethnic, cultural, religious, gender as defined in 
paragraph 3, or other grounds that are universally rec-
ognized as impermissible under international law, in 
connection with any act referred to in” paragraph 1 as 
a whole or in connection with acts of genocide or war 
crimes. Article  7, paragraph  2  (g), defines persecution 

379 Akayesu (see footnote 79 above), para. 688.
380 Ibid.
381 Ibid.
382 Ibid. (“Threats, intimidation, extortion and other forms of duress 

which prey on fear or desperation may constitute coercion, and coer-
cion may be inherent in certain circumstances, such as armed conflict 
or the military presence of Interahamwe among refugee Tutsi women 
at the bureau communal.”); see also Brima (see footnote 91 above).

383 Article 18 (j) of the draft Code of Crimes against the Peace and 
Security of Mankind and para. (16) of the commentary thereto, Year-
book … 1996, vol. II (Part Two), para. 50, at pp. 47 and 50.

384 International Criminal Court, Elements of Crimes (see foot-
note 87 above), p. 10, art. 7 (1) (g)-6, element 1.

385 Ibid.
386 Ibid., element 3. For a recent statement on the approach of the 

Prosecutor of the International Criminal Court to such crimes, see Inter-
national Criminal Court, Office of the Prosecutor, Policy paper on sex-
ual and gender-based crimes (2014). Available from www.icc-cpi.int.

https://www.icc-cpi.int
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as “the intentional and severe deprivation of funda-
mental rights contrary to international law by reason 
of the identity of the group or collectivity”. The Inter-
national Criminal Court’s Elements of Crimes clarifies 
that the crime of persecution includes targeting individ-
uals because of their membership in the group or col-
lectivity, as well as targeting the group or collectivity 
as a whole.387 Persecution may take many forms, with 
its central characteristic being the denial of fundamental 
human rights to which every individual is entitled with-
out distinction.388 The importance of this notion can 
be seen in Article 1, paragraph 3, of the Charter of the 
United Nations, which provides for “respect for human 
rights and for fundamental freedoms of all without dis-
tinction as to race, sex, language, or religion”, as well as 
article 2 of the International Covenant on Civil and Pol-
itical Rights.389 Article 7, paragraph 1 (h), of the Rome 
Statute applies to acts of persecution that do not have 
the specific intent necessary to constitute the crime of 
genocide.390 Persecution on political, racial or religious 
grounds was included as an act falling within the scope 
of crimes against humanity in article 6 (c) of the Nürn-
berg Charter, Control Council Law No. 10, the statutes 
of the International Tribunal for the Former Yugoslavia 
and the International Tribunal for Rwanda, and the draft 
codes of the Commission.391

169.  Article  7, paragraph  1  (h), of the Rome Statute 
prohibits persecution against any identifiable group or 
collectivity on several grounds, including gender. The 
Rome Statute was the first international legal instrument 
to explicitly list gender persecution as a crime.392 Art-
icle  7, paragraph  3, defines gender as “the two sexes, 
male and female, within the context of society. The term 
‘gender’ does not indicate any meaning different from 
the above”. In United Nations usage, “the word ‘sex’ is 
used to refer to physical and biological characteristics 
of women and men, while gender is used to refer to the 
explanations for observed differences between women 
and men based on socially assigned roles”.393 The phrase 
“in the context of society” in paragraph 3 then can be 
interpreted to refer to these socially constructed roles 

387 International Criminal Court, Elements of Crimes (see foot-
note 87 above), p. 10 (“1. The perpetrator severely deprived, contrary 
to international law, one or more persons* of fundamental rights. 2. The 
perpetrator targeted such person or persons* by reason of the identity 
of a group or collectivity or targeted the group or collectivity as such.”).

388 Para. (11) of the commentary to article 18 of the draft Code of 
Crimes against the Peace and Security of Mankind, Yearbook … 1996, 
vol. II (Part Two), para. 50, at pp. 48–49.

389 International Covenant on Civil and Political Rights, art.  2 
(“Each State Party to the present Covenant undertakes to respect and to 
ensure to all individuals within its territory and subject to its jurisdic-
tion the rights recognized in the present Covenant, without distinction 
of any kind, such as race, colour, sex, language, religion, political or 
other opinion, national or social origin, property, birth or other status.”).

390 Para. (11) of the commentary to article 18 of the draft Code of 
Crimes against the Peace and Security of Mankind, Yearbook … 1996, 
vol. II (Part Two), para. 50, at p. 49.

391 Ibid.; see also Alija Fernández, La persecución como crimen con-
tra la humanidad.

392 Oosterveld, “The making of a gender-sensitive International 
Criminal Court”, p. 40; see Oosterveld, “Gender-based crimes against 
humanity”.

393 Implementation of the outcome of the Fourth World Conference 
on Women, Report of the Secretary General, A/51/322, para. 9.

and differences assigned to both sexes.394 Hence, the use 
of “gender” as opposed to “sex” in the Statute is more 
inclusive.395

170.  Enforced disappearance of persons. Article  7, 
paragraph 1  (i), of the Rome Statute identifies enforced 
disappearance of persons as a prohibited act. Article  7, 
paragraph  2  (i), defines enforced disappearance of per-
sons as

the arrest, detention or abduction of persons by, or with the author-
ization, support or acquiescence of, a State or a political organization, 
followed by a refusal to acknowledge that deprivation of freedom or 
to give information on the fate or whereabouts of those persons, with 
the intention of removing them from the protection of the law for a 
prolonged period of time. 

In 1992, the General Assembly adopted the Declaration 
on the Protection of All Persons from Enforced Disap-
pearance, stating that “enforced disappearance under-
mines the deepest values of any society committed to 
respect for the rule of law, human rights and fundamental 
freedoms, and that the systematic practice of such acts is 
of the nature of a crime against humanity*”.396 The def-
inition of enforced disappearance of persons in article 7, 
paragraph 2 (i), of the Rome Statute uses nearly the same 
language as appears in the Declaration.397

171.  Forced disappearance was included as an act fall-
ing within the scope of crimes against humanity in the 
1996 draft Code of Crimes against the Peace and Security 
of Mankind, whose commentary referred to the Declara-
tion on the Protection of All Persons from Enforced Dis-
appearance and the Inter-American Convention on the 
Forced Disappearance of Persons for definitions of the 
prohibited act.398 The Commission stated in its commen-
tary that forced disappearance was included as an act fall-
ing within the scope of crimes against humanity “because 
of its extreme cruelty and gravity”.399 As noted in para-
graph 86 above, in 2006 the General Assembly adopted 
the International Convention for the Protection of All Per-
sons from Enforced Disappearance. Article 5 of the Con-
vention provides: “The widespread or systematic practice 
of enforced disappearance constitutes a crime against hu-
manity as defined in applicable international law and shall 
attract the consequences provided for under such applic-
able international law.”400

394 Hall et al., “Article 7: Crimes against humanity”, p. 273.
395 Oosterveld, “The making of a gender-sensitive International 

Criminal Court”, p. 40.
396 General Assembly resolution 47/133 of 18  December 1992, 

fourth preambular paragraph.
397 The Declaration defines enforced disappearance as situations in 

which “persons are arrested, detained or abducted against their will or 
otherwise deprived of their liberty by officials of different branches or 
levels of Government, or by organized groups or private individuals 
acting on behalf of, or with the support, direct or indirect, consent or 
acquiescence of the Government, followed by a refusal to disclose the 
fate or whereabouts of the persons concerned or a refusal to acknow-
ledge the deprivation of their liberty, which places such persons outside 
the protection of the law”. Ibid., third preambular paragraph.

398 Para. (15) of the commentary to article 18 of the draft Code of 
Crimes against the Peace and Security of Mankind, Yearbook … 1996, 
vol. II (Part Two), para. 50, at p. 50.

399 Ibid.
400 See also Working Group on Enforced or Involuntary Disappear-

ances, general comment on enforced disappearance as a crime against 
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172.  The International Criminal Court’s Elements of 
Crimes does not separately address the elements for 
perpetrators involved in the deprivation of liberty and 
the elements pertaining to perpetrators involved in the 
refusal or denial; rather, the two types of conduct are 
addressed together. According to the first element, the 
perpetrator must have either “arrested, detained, or 
abducted one or more persons” or “refused to acknow-
ledge the arrest, detention or abduction, or to give in-
formation on the fate or whereabouts of such person or 
persons”.401 Footnotes clarify that the term “detained” 
includes “a perpetrator who maintained an existing 
detention” and that “under certain circumstances an 
arrest or detention may have been lawful”.402 The second 
element requires that the arrest, detention or abduction 
be followed or accompanied by a refusal to acknowledge 
or to give information, or that the “refusal was preceded 
or accompanied by that deprivation of freedom”.403 The 
third element requires that the perpetrator be aware that 
either the “arrest, detention or abduction would be fol-
lowed in the ordinary course of events by a refusal” or 
that the “refusal was preceded or accompanied by that 
deprivation of freedom”.404 The fourth element requires 
that the “arrest, detention or abduction was carried out 
by, or with the authorization, support or acquiescence 
of, a State or a political organization”, while the fifth 
element requires that the refusal be with “authorization 
or support of, such State or political organization”.405 
The sixth element requires that the “perpetrator intended 
to remove such person or persons from the protection 
of the law for a prolonged period of time”.406 A footnote 
indicates: “Given the complex nature of this crime, it 
is recognized that its commission will normally involve 
more than one perpetrator as a part of a common crim-
inal purpose.”407

173.  Apartheid. Article 1 of the International Conven-
tion on the Suppression and Punishment of the Crime of 
Apartheid provides: “The States parties to the present 
Convention declare that apartheid is a crime against hu-
manity.” The 1996 draft Code included what the Commis-
sion called “the crime of apartheid under a more general 
denomination”408 by referring to institutionalized discrim-
ination on racial, ethnic or religious grounds as crimes 
against humanity. 

174.  Article  7, paragraph  1  (j), of the Rome Statute 
expressly identifies the crime of apartheid as a prohib-
ited act. Article 7, paragraph 2 (h), defines the crime of 

humanity, contained in Report of the Working Group on Enforced 
or Involuntary Disappearances, A/HRC/13/31, para. 39.

401 International Criminal Court, Elements of Crimes (see foot-
note 87 above), p. 11, art. 7 (1) (i), element 2 (b)..

402 Ibid., footnotes 25–26.
403 Ibid., p. 11.
404 Ibid.
405 Ibid.
406 Ibid.
407 Ibid., p. 11, footnote 23.
408 Para. (12) of the commentary to article 18 of the draft Code of 

Crimes against the Peace and Security of Mankind, Yearbook … 1996, 
vol. II (Part Two), para. 50, at p. 49. Specifically, the 1996 draft Code 
made “institutionalized discrimination on racial, ethnic or religious 
grounds involving the violation of human rights and fundamental free-
doms and resulting in seriously disadvantaging a part of the population” 
a crime against humanity. Ibid.

apartheid as “inhumane acts of a character similar to 
those referred to in paragraph 1, committed in the con-
text of an institutionalized regime of systematic oppres-
sion and domination by one racial group over any other 
racial group or groups and committed with the intention 
of maintaining that regime”.

175.  Other inhumane acts. Article  7, paragraph  1  (k), 
of the Rome Statute identifies as prohibited acts other 
inhumane acts of a similar character intentionally caus-
ing great suffering, or serious injury to body or to mental 
or physical health. In the commentary to its  1996 draft 
Code, the Commission explained the inclusion of “other 
inhumane acts” by recognizing that “it was impossible to 
establish an exhaustive list of the inhumane acts which 
might constitute crimes against humanity”.409 The 1996 
draft Code includes two examples of the types of acts that 
would qualify as “other inhumane acts” as crimes against 
humanity: mutilation and severe bodily harm.410 Art-
icle 6 (c) of the Nürnberg Charter, Control Council Law 
No. 10 and the statutes of the International Tribunal for 
the Former Yugoslavia and the International Tribunal for 
Rwanda included “other inhumane acts” in their defini-
tions of crimes against humanity.411

F.  Draft article 2: Definition 
of crimes against humanity

176.  The definition of crimes against humanity as set 
forth in article 7 of the Rome Statute represents a widely 
accepted definition of settled international law.412 As such, 
for the present draft articles, it should be used verbatim 
except for three non-substantive changes, which are ne-
cessary given the different context in which the definition 
is being used. First, the opening phrase of paragraph  1 
should read “For the purpose of the present draft articles” 
rather than “For the purpose of this Statute”. Second, the 
same change is necessary in the opening phrase of para-
graph  3. Third, article  7, paragraph  1  (h), of the Rome 
Statute criminalizes acts of persecution when undertaken 
“in connection with any act referred to in this paragraph 
or any crime within the jurisdiction of the Court”. Again, 
to adapt to the different context, this phrase should instead 
read “in connection with any act referred to in this para-
graph or in connection with acts of genocide or war 
crimes”.413

177.  Bearing these considerations in mind, the Special 
Rapporteur proposes the following draft article:

409 Para. (17) of the commentary to article 18 of the draft Code of 
Crimes against the Peace and Security of Mankind, Yearbook … 1996, 
vol. II (Part Two), para. 50, at p. 50.

410 Ibid.
411 Ibid.
412 See, e.g., Report of the Commission of Inquiry on Human Rights 

in the Democratic Peoples’ Republic of Korea, A/HRC/25/63, para. 21 
(“Matters relating to crimes against humanity were assessed on the 
basis of definitions set out by customary international law and in the 
Rome Statute of the International Criminal Court”).

413 In due course, the crime of aggression may be added to the jur-
isdiction of the International Criminal Court, in which case this lan-
guage may be revisited by the Commission. At a minimum, this issue 
might be flagged in the Commission’s commentary for consideration by 
States when negotiating and adopting a convention on crimes against 
humanity.
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“Draft article 2.  Definition of crimes against humanity

“1.  For the purpose of the present draft articles, 
‘crime against humanity’ means any of the following 
acts when committed as part of a widespread or sys-
tematic attack directed against any civilian population, 
with knowledge of the attack:

“(a)  murder;

“(b)  extermination;

“(c)  enslavement;

“(d)  deportation or forcible transfer of population;

“(e)  imprisonment or other severe deprivation of 
physical liberty in violation of fundamental rules of in-
ternational law;

“(f)  torture;

“(g)  rape, sexual slavery, enforced prostitution, 
forced pregnancy, enforced sterilization, or any other 
form of sexual violence of comparable gravity;

“(h)  persecution against any identifiable group or 
collectivity on political, racial, national, ethnic, cul-
tural, religious, gender as defined in paragraph  3, or 
other grounds that are universally recognized as imper-
missible under international law, in connection with 
any act referred to in this paragraph or in connection 
with acts of genocide or war crimes;

“(i)  enforced disappearance of persons;

“(j)  the crime of apartheid;

“(k)  other inhumane acts of a similar character 
intentionally causing great suffering, or serious injury 
to body or to mental or physical health.

“2.  For the purpose of paragraph 1:

“(a)  ‘attack directed against any civilian popula-
tion’ means a course of conduct involving the multiple 
commission of acts referred to in paragraph 1 against 
any civilian population, pursuant to or in furtherance of 
a State or organizational policy to commit such attack;

“(b)  ‘extermination’ includes the intentional 
infliction of conditions of life, inter alia the depriva-
tion of access to food and medicine, calculated to bring 
about the destruction of part of a population; 

“(c)  ‘enslavement’ means the exercise of any or 
all of the powers attaching to the right of ownership 
over a person and includes the exercise of such power 
in the course of trafficking in persons, in particular 
women and children; 

“(d)  ‘deportation or forcible transfer of population’ 
means forced displacement of the persons concerned 
by expulsion or other coercive acts from the area in 
which they are lawfully present, without grounds per-
mitted under international law; 

“(e)  ‘torture’ means the intentional infliction of 
severe pain or suffering, whether physical or mental, 
upon a person in the custody or under the control of 
the accused, except that torture shall not include pain 
or suffering arising only from, inherent in or incidental 
to, lawful sanctions; 

“(f)  ‘forced pregnancy’ means the unlawful con-
finement of a woman forcibly made pregnant, with 
the intent of affecting the ethnic composition of any 
population or carrying out other grave violations of 
international law. This definition shall not in any way 
be interpreted as affecting national laws relating to 
pregnancy; 

“(g)  ‘persecution’ means the intentional and 
severe deprivation of fundamental rights contrary to 
international law by reason of the identity of the group 
or collectivity; 

“(h)  ‘the crime of apartheid’ means inhumane acts 
of a character similar to those referred to in paragraph 1, 
committed in the context of an institutionalized regime 
of systematic oppression and domination by one racial 
group over any other racial group or groups and com-
mitted with the intention of maintaining that regime; 

“(i)  ‘enforced disappearance of persons’ means 
the arrest, detention or abduction of persons by, or with 
the authorization, support or acquiescence of, a State 
or a political organization, followed by a refusal to ac-
knowledge that deprivation of freedom or to give in-
formation on the fate or whereabouts of those persons, 
with the intention of removing them from the protec-
tion of the law for a prolonged period of time. 

“3.  For the purposes of the present draft articles, 
it is understood that the term ‘gender’ refers to the two 
sexes, male and female, within the context of society. 
The term ‘gender’ does not indicate any meaning dif-
ferent from the above.”

Chapter VI

Future programme of work

178.  A tentative road map for the completion of work on 
the present topic is as follows. 

179.  A second report, to be submitted in 2016, will 
likely address the obligation of a State party to take any 

necessary measures to ensure that crimes against humanity 
constitute an offence under national law; the obligation to 
take any necessary measures to establish the State party’s 
competence to exercise jurisdiction over the offence; the 
obligation of each State party to take an alleged offender 
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in any territory under its jurisdiction into custody and 
carry out an investigation of the alleged offence; the obli-
gation to submit the case to its competent authorities for 
the purpose of prosecution, unless the person is extradited 
to another State or surrendered to an international court or 
tribunal; and the entitlement of the alleged offender to fair 
treatment, including a fair trial.

180.  The subsequent programme of work on the topic 
will be for the members of the Commission elected for 
the quinquennium 2017–2021 to determine. A possible 
timetable would be for a third report to be submitted in 
2017, which could address a State party’s obligation to 
investigate an alleged offence in circumstances where 

the alleged offender is not present; rights and obligations 
applicable to the extradition of the alleged offender; and 
rights and obligations applicable to mutual legal assist-
ance in connection with criminal proceedings brought in 
respect of an alleged offence of crimes against humanity.

181.  A fourth report, to be submitted in 2018, could 
address all further matters, such as dispute settlement, as 
well as a preamble and concluding articles to the convention. 

182.  If such a timetable is maintained, it is anticipated 
that a first reading of the entire set of draft articles could 
be completed by 2018 and a second reading could be 
completed by 2020. 
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Annex

Proposed draft articles

Draft article 1.  Prevention and punishment  
of crimes against humanity

1.  Each State Party confirms that crimes against hu-
manity, whether committed in time of peace or in time of 
war, are crimes under international law which it under-
takes to prevent and punish.

2.  Each State Party shall take effective legislative, ad-
ministrative, judicial or other measures to prevent crimes 
against humanity in any territory under its jurisdiction.

3.  No exceptional circumstances whatsoever, 
whether a state of war or a threat of war, internal political 
instability or any other public emergency, may be invoked 
as a justification of crimes against humanity.

Draft article 2.  Definition of crimes against humanity

1.  For the purpose of the present draft articles, “crime 
against humanity” means any of the following acts when 
committed as part of a widespread or systematic attack 
directed against any civilian population, with knowledge 
of the attack:

(a)  murder;

(b)  extermination;

(c)  enslavement;

(d)  deportation or forcible transfer of population;

(e)  imprisonment or other severe deprivation of 
physical liberty in violation of fundamental rules of inter-
national law;

(f)  torture;

(g)  rape, sexual slavery, enforced prostitution, forced 
pregnancy, enforced sterilization, or any other form of 
sexual violence of comparable gravity; 

(h)  persecution against any identifiable group or col-
lectivity on political, racial, national, ethnic, cultural, reli-
gious, gender as defined in paragraph 3, or other grounds 
that are universally recognized as impermissible under 
international law, in connection with any act referred to 
in this paragraph or in connection with acts of genocide 
or war crimes;

(i)  enforced disappearance of persons;

(j)  the crime of apartheid;

(k)  other inhumane acts of a similar character inten-
tionally causing great suffering, or serious injury to body 
or to mental or physical health.

2.  For the purpose of paragraph 1:

(a)  “attack directed against any civilian popula-
tion” means a course of conduct involving the multiple 

commission of acts referred to in paragraph  1 against 
any civilian population, pursuant to or in furtherance of a 
State or organizational policy to commit such attack;

(b)  “extermination” includes the intentional inflic-
tion of conditions of life, inter alia the deprivation of 
access to food and medicine, calculated to bring about the 
destruction of part of a population;

(c)  “enslavement” means the exercise of any or all 
of the powers attaching to the right of ownership over 
a person and includes the exercise of such power in the 
course of trafficking in persons, in particular women and 
children;

(d)  “deportation or forcible transfer of population” 
means forced displacement of the persons concerned by 
expulsion or other coercive acts from the area in which 
they are lawfully present, without grounds permitted 
under international law;

(e)  “torture” means the intentional infliction of 
severe pain or suffering, whether physical or mental, 
upon a person in the custody or under the control of the 
accused, except that torture shall not include pain or suf-
fering arising only from, inherent in or incidental to, law-
ful sanctions;

(f)  “forced pregnancy” means the unlawful confine-
ment of a woman forcibly made pregnant, with the intent 
of affecting the ethnic composition of any population or 
carrying out other grave violations of international law. 
This definition shall not in any way be interpreted as 
affecting national laws relating to pregnancy;

(g)  “persecution” means the intentional and severe 
deprivation of fundamental rights contrary to international 
law by reason of the identity of the group or collectivity;

(h)  “the crime of apartheid” means inhumane acts 
of a character similar to those referred to in paragraph 1, 
committed in the context of an institutionalized regime 
of systematic oppression and domination by one racial 
group over any other racial group or groups and commit-
ted with the intention of maintaining that regime;

(i)  “enforced disappearance of persons” means the 
arrest, detention or abduction of persons by, or with the 
authorization, support or acquiescence of, a State or a pol-
itical organization, followed by a refusal to acknowledge 
that deprivation of freedom or to give information on the 
fate or whereabouts of those persons, with the intention 
of removing them from the protection of the law for a 
prolonged period of time.

3.  For the purposes of the present draft articles, it is 
understood that the term “gender” refers to the two sexes, 
male and female, within the context of society. The term 
“gender” does not indicate any meaning different from the 
above.




